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Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

Court File No. 272/ 14
ONTARI O
SUPERI OR COURT OF JUSTI CE
BETWEE N:

SEELSTER FARMS | NC., W NBAK FARM OF CANADA | NC. ,
STONEBRI DGE FARM 774440 ONTARI O | NC., NORTHFI ELDS
FARM | NC., JOHN MCKNI GHT, TARA HI LLS STUD LTD. ,
TW NBROOK LTD., EMERALD RI DGE FARM CENTURY SPRI NG
FARMS, HARRY RUTHERFORD, DI ANE | NGHAM BURGESS
FARMS | NC., ROBERT BURGESS, 453997 ONTARI O LTD.,
TERRY DEVQCS, SONI A DEVOS, GLENN BECHTEL, GARTH
BECHTEL, 496268 NEW YORK | NC., HAMSTAN FARM | NC. ,
ESTATE OF JAMES CARR, deceased, by its executor
Darl ene Carr, ESTATE OF GQUY POLI LLO, deceased, by
its executor Carolyn Polillo, DAVI D GOODROW
TI MPANO GAM NG | NC., CRAI G TURNER, G_ENGATE
HOLDI NGS | NC., KENDAL HI LLS STUD FARM LTD., ANDY
KLEMENCI C, TI M KLEMENCI C, STAN KLEMENCI C, JEFF
RUCH, BRETT ANDERSON, DR. BRETT C. ANDERSON
PROFESSI ONAL VETERI NARY CORPORATI ON, KI LLEAN ACRES
I NC., DECI SI ON THECRY I NC., 296268 ONTARI O LTD.,
DOUGLAS MURRAY MCCONNELL, QUI NTET FARMS | NC., KARI N
BURGESS, BLAIR BURCGESS, ST. LAD S LTD., W NDSUN
FARM | NC., SKYHAVEN FARMS, HI GH STAKES | NC. ,
1806112 ONTARI O I NC., GASSFORD EQUI - CARE, JOHN
GLASSFORD, G.ORI A ROBI NSON and KEI TH ROBI NSON
Plaintiffs
- and -
HER MAJESTY THE QUEEN I N RI GHT OF ONTARI O and
ONTARI O LOTTERY AND GAM NG CORPORATI ON
Def endant s

--- This is the Conti nued Rule 39. 03 Exam nati on of
RODNEY SEI LI NG a non-party wi tness herein, taken
via tel econference at the offices of Neeson Court
Reporting Inc., 77 King Street Wst, Suite 2020,
Toronto, Ontario, Canada, MK 1A2, on Monday, the

18t h of Decenber, 2017.
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APPEARANCES:

lan C. Matthews, Esq.
Vivien Ml at, Esq.

Robert H. Ratcliffe,
Euni ce Machado, Esq.
Meagan W1 lians, Esq.

H. M chael Rosenberg,

Dhar shi ni Si nnadur ai ,

ALSO | N ATTENDANCE:
Ms. Mchel e Val enti ni

for the Plaintiffs.

f or Def endant Crown.

Esq.

Esq. for Defendant, Ontario
Esq. Lottery and Gam ng

Cor por ati on.

- Articling Student, MAG

REPORTED BY: Bonnie Lynn van der Meer, CSR
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| NDEX OF PROCEEDI NGS

DESCRI PTI ON PACGE
W TNESS: ROD SEILING Previously Sworn......... 423
---(Wtness attending via tel econference.)

Exam nation by M. Rosenberg (Cont'd)........... 423
Exam nation by Ms. Machado...................... 522
Further exam nation by M. Matthews............. 549

---[ Reporter's note: The follow ng indices of
undert aki ngs, under advi senents, objections and
refusals are provided for the assistance of counsel
and do not purport to be conplete or binding on the

parties herein. ]

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by UT

and appear on the follow ng pages/lines: (None).

| NDEX OF UNDER ADVI SEMENTS
The questions/requests taken under advi senent are
noted by U A and appear on the follow ng
pages/lines: (None).
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| NDEX OF OBJECTI ONS

The questions/requests refused are noted by O' B and
appear on the follow ng pages/lines: 424:13,
427:17, 439:5, 470:24, 476:19, 505:19, 508:17,
536: 3, 537:13, 550:17, 553:17.

| NDEX OF REFUSALS

The questions/requests refused are noted by RI'F and

appear on the follow ng pages/lines: (None).

| NDEX OF EXHI BI TS

EXH BI T NO DESCRI PTI ON PAGE/ LI NE
40: Policy Directive No. 6, SB 5277;;........ 462: 2
41: CREO030643. ... ... . . e e e 468: 13

"A": Letter and e-nmail of Ms. Anna Meyers

mar ked for identification purposes........... 480: 10
42: SB 0012705. .. ... . 482: 8
43: Ontario Racing Program Update, Phase-In

of the Standardbred Program dated January 18,

2011, SB 0012710.. ... ... . 483: 7
"B": Docunent SB 0012792 marked for

identification purposes...................... 494 22
"C': OLGSB 1302, OLGSB 1330 and OLGSB 1331,
marked for identification..................... 516: 7
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---Upon comencing at 11:11 a.m

RCDNEY SEI LING PREVI QUSLY AFFI RVED.
---(Wtness attending via
t el econference.)
EXAM NATI ON BY MR, ROSENBERG. ( CONT' D)
1327 Q W'l go on the record.
A And | take it I'mstill under
oat h.
1328 Q Yes, sir. | was just about to
remnd you.
Do you understand that you're still
under oath from|last day?
A | fully understand.
1329 Q Thank you. M plan had been to
pick up where we left off l[ast day, but because of
a di scussion we've had off the record about sone
technical difficulties, what | would like to do is
re-arrange the order of ny questions a little bit
to try to make use of the docunents you have on
your screen first.
So you have before you the exhibits
fromthe first day of your exam nation, which was
Decenber 15th, 201772
A Correct.
1330 Q Al right. Wen we were speaking
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| ast day, you mentioned that the track or racetrack

gets a lot nore of a dollar wagered by a bettor who
I's physically at the track than a dollar wagered on
a telecast or a simulcast, right?

A Yes.

Q And then the house's take, the
track's take, is split with the horsepeopl e?

A Yes.

Q And that's pursuant to one of
t hose agreements we tal ked about last tinme between
the racetrack and the l[ocal horsepeople's
associ ati on?
aB MR MATTHEWS: (bj ection.

THE WTNESS: Correct. They will come
to -- they wll negotiate and come to an agreenent
on the split.

MR. ROSENBERG What's the objection,
M. Mtthews?

MR MATTHEWS: | f you're asking him
about the sitehol der agreenments --

BY MR ROSENBERG

Q ' m not asking about the
sitehol der agreenents. These are different, right,
M. Seiling? You and | understand --

A Correct. Yeah, it's a totally
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di fferent agreenent.

Q Atotally different agreenent.
Ckay.

I ncidentally, when we're tal king about
this totally different agreenent between the
racetrack and the horsepeople's association, had
you ever seen any of those contracts?

A | am aware of them

Have | seen one? Well, |'ve seen one,

because when | was general manager of the

racetrack, | had to do that negotiation.
Q Ri ght.
A So fromthat perspective, |'m

famliar with it.

Q | see. So --

A Do I, as the Chair of the Racing
Comm ssi on, see each individual contract between
t he respective horsepeopl e association and the
track, no.

Q So it's not really the ORC s
busi ness to get invol ved?

A Staff nore than likely will, but
It's not sonething that woul d cone before ne.

Q | see. So the ORC woul d have had

access to those contracts?
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A | am believing so. | wouldn't

swear to it, but there has to be a contract in
place for there to be racing.

Q R ght.

A As per the Canadian -- the CPMA
regul ati ons, not ours.

Q And the ORC woul d have wanted to
satisfy itself that that contract was in place?

A Well, we would go on word of the
CPMVA.

Q VWhat do you nmean by that?

A It's their requirement. For
wagering to take place, there has to be -- as |
recall, there has to be agreenent in place between
t he horsepeopl e association and the track.

Q Ckay, but in terns of getting into
the details, the terns of how nmuch noney is split,
was the ORC involved in that?

A W would not -- we're not a
signatory, so it's not our requirenent, so we would
not be involved in that. Wuld we be made aware of
it? Yes.

Q Right. And you said that when you
were at \Wbodbi ne, you woul d have been involved in

negotiating that agreenent?
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A No. Actually, when | was at

El mra Raceway.

Q Elmra Raceway. | see. And who
woul d have been the counterparty to that agreenent?

A OHHA.

Q The Ontario Harness Horsenen's
Associ ation?

A Correct.

Q And t hey woul d have been
representing the owners of the racehorses that were
going to race at the Elmra Raceway?

A Correct.

Q Al right. Now, when you were at
Woodbi ne, do you renenber what percentage the house
took on a bet that was made at the track,
physically at the track?
aB MR MATTHEWS: (bjection, relevance.

BY MR, ROSENBERG

Q You can answer, Ssir.

A Um | amgoing to guess it's
50/50. | wouldn't be 100 per cent certain.

Q Sorry. Just a dollar bet; how
much does the house get?

A | just said it would be split
50/ 50.
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Q Bet ween. .. ?

A The track and the horsepeopl e.

Q So that's the house's take of the
wager. Do you renenber what percentage woul d
actually go to the house?

A Ch, you're asking -- well,
that's -- you flipped on me. So you noved from --
you noved from-- | think what you're tal king about
I's the conm ssions on individual bets.

Q Exactly. Yes, sir.

A | don't renmenmber. They vary.

Q Ckay. And sane answer if | ask
you what the conm ssion is on an off-track wager?

A Sanme -- sane answer.

Q And just conceptually, is it
possible to conpare the conmi ssion that the house
gets on a wager with the 20 per cent sitehol der
conmi ssion that the racetrack received under SARP?
U B MR MATTHEWS: (oj ection.

THE WTNESS: | don't think there's any
rel ationship.

BY MR ROSENBERG

Q No rel ationship?

A No.

Q Ckay. So we talked a bit [|ast
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time about the prices realized for Standardbred

yearlings at auction, and we |ooked at Exhibit 237
whi ch showed Standardbred yearling sale prices,

whi ch you agreed were variable, and you coul dn't
explain why prices fell significantly from 2002

t hrough 2005, but you suggested that the subsequent
recovery mght be due to inproved Ontario Sires

St akes offerings.

Do you renenber that?

A Yes, and | can give you -- having
t hought about it, | can give you another reason as
wel | .

Q Good.

A Al'l you would need in there to
skew the nunbers -- because it's an average. |It's
not a -- is if you had, for exanple, a couple of

horses sell for $100,000 or nore, they would skew
the average very quickly too and that can happen on
a regul ar basis, that you get a yearling that has
got excellent breeding, excellent confirmation
popul ar sire, very good bl oodlines on the nmaternal
side, and all of a sudden, you've got a bidding
war, and the price goes up dramatically and that
can -- that can junp the average price of a sale

dramatical ly.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

11:18: 51
11:18: 55
11:18: 58
11:19: 01
11:19:03
11:19: 05
11:19: 09
11:19:10
11:19: 12
11:19: 15
11:19: 17
11:19: 19
11:19: 22
11:19:25
11:19: 29
11:19: 33
11:19: 35
11:19: 37
11:19: 38
11:19: 41
11:19: 43
11:19: 45
11:19: 48
11:19:51
11:19:53

© 00 N o o A W DN PP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1358

1359

1360

1361

1362

Page 430
Q | see. But you're not able to say

to ne, you know, in 2002, the reason that the
prices recorded there were the highest in that
10-year span are because --

A No. You asked ne could | give you
any reason why were there mght be a variance, and
|'ve given you two now.

Q But you're speculating, right?

A ' mjust giving you what | think
are very |logical, possible explanations.

Q Ckay, but | just want to --

A And ones that -- and explanations
that |1've seen happen in person. So ny personal
know edge of, of things like that, howit can
change the, the sal e averages.

Q No, | appreciate that, sir, but I
just want to be sure the nature of the evidence
you' re giving.

You're not telling ne that, in 2002,

you can say that there were a bunch of horses --

A No, sir. | told you, | said
can't -- you asked ne to speculate why it may
change. | have given you what | think are two

| ogi cal and very possible reasons.

Q But again, you're just
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specul ating?
A | confirned that to you, sir.
Q Ckay.
A | didn't say, "Speculate". | said

|'ve given you two possible explanations that |'ve
seen happen in the past.

Q Al right. | think we understand
each ot her.

A |'mnot -- that's all | can say.

Q Right. Wat | did want to show
you, though, was if you go to Exhibit 19, so this
Is -- if you | ook at the bookmarks on the |eft-hand
side. Perhaps, we should go off the record to nake
sure you have the document in front of you.

---(Di scussion off the record.)

MR. ROSENBERG Wy don't we go back
on?

THE WTNESS: That's Exhibit 11

BY MR ROSENBERG

Q No. It's Exhibit 19.

If you are |ooking at --

A ell --

Q -- pages in the PDF, I'mon page
346, is the one |'mgoing to take you to.

A Well, just a mnute. W have
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sonmehow. . .

MR. ROSENBERG Let's go off the record
agai n, please.

---(Di scussion off the record.)

MR. ROSENBERG Wy don't we go back
on.

BY MR ROSENBERG

Q So we're | ooking at page 7 of
Exhi bit 19, and, sir, under the colum
"Standardbred", | wll put it to you that that is
the value of the Standardbred | nprovenent Program
I n each of those years.

Does that | ook right?

A You wi || have to read them out.
The brief reduction, | can't read it.

Q | see. So the value in 2005 is
about $29-million, the value in 2006 i s about
$28-million, the value in 2007 i s about
$27-million, the value in 2008 is about
$27-m I lion, and the value in 2009 is about
$26-m | 1ion.

A Well, just to stop you from
readi ng, these are docunents that were put out by
the Commi ssion --

Q Yes.
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A -- audited, so | would have no

basis to say whether the nunbers that are on the
page are not the right -- are the correct nunbers.

Q So | just wanted to direct your
attention to the fact that it appears as though the
St andar dbred | nprovenent Program declined in val ue
over that period we're tal king about from 2005 to
2009. It didn't beconme a richer incentive.

You w |l agree with that based on the
nunbers | have read to you?

A Wel |, again, ny answer to you will
be the same as it was before. The nunbers are what
the nunbers are, and if the nunber at the end, |
can't read it, is lesser than the nunbers earlier,
then that's -- that's the proof of what the val ue
I'S.

Q Ckay. And with regard to the
ot her possible explanation that you gave us about
sone years having very val uabl e horses that
i ncrease the average sales price, | think what
you're saying is, there nmay be some years where the
sale price is higher than the baseline because
there are some very val uabl e horses, right?

A You asked me the difference in the

skews, and | said -- | gave you two possible
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expl anations that I've seen coul d happen

| can't tell you the specifics of the
years you asked me about because | have no
knowl edge.

Q And |'mjust asking for the
concept though, sir.

A And | -- | gave you them al ready.
No sense in ne repeating nyself. | have given you
two, one on Friday, one today.

MR. MATTHEWS. M. Rosenberg, as you
know, Rule 39 witnesses are here for their personal
knowl edge. They're not opinion expert w tnesses.
They're here for their personal know edge.

MR. ROSENBERG | have your objection,
M. Matthews.

MR MATTHEWS: [t's not an objection,
M. Rosenberg. [It's just, you know, if you're
putting himforward to try and get industry opinion
evidence, this is not a witness to do that. He's
here to give evidence about things that are in his
personal know edge.

MR. ROSENBERG | have your position,
and | understand that the Plaintiffs certainly
won't be putting this witness forward for any

opi ni on evidence, so why don't | just keep going
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11, 27: 41 1 wi th nmy exam nation.

112141 2 BY MR ROSENBERG

11.27: 46 3 |1374 Q If we go to page 30 of this

11:27: 48 4 docunent, Exhibit 19, that we're | ooking at.

11: 2750 5 A Ckay, because | don't see any
11:27:51 6 page, so what's -- what am| |ooking at?

11 27:54 7 | 1375 Q So there are page nunbers in the
11 27: 57 8 bottom right-hand corner.

11:27:58 9 A No, not in mne.

11: 2759 10 | 1376 Q O bottomleft-hand corner as you
11:28: 02 11 scrol | down.

11:28: 02 12 A Neither. |'mnowinto the
11:28:06 13 Thor oughbred -- have |I gone too far down, the
11:28: 08 14 Thor oughbred | nprovenent Progranf

11: 28:10 15 | 1377 Q We're going to go past the

11:28: 15 16 Thor oughbred | nprovenent Programto the

11.28: 17 17 St andar dbred | nprovement Program please.

11:28: 42 18 MS. MACHADO: M. Seiling, there are
11:28: 45 19 nunbers. They're just really, really, really

11: 28: 47 20 smal |, so you would have to kind of maxim ze the
11:28: 49 21 docunment to be able to see them

11:28:51 22 THE WTNESS: | have it maxim zed.

11: 28: 56 23 M5. MACHADO Ch, okay.

11:28: 58 24 THE WTNESS: |I'mstill at

11: 28: 58 25 Thoroughbred. (Okay, Standardbred -- |'ve got it.
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Ckay.

BY MR ROSENBERG
Q So I'mlooking at a page titled
St andar dbred | nprovenment Program Restructuring
Hi ghlights.
Ckay.
And if you |l ook at --
Yeah, |'ve got it.
On the right-hand side --
A And they're not readable. And I

O > O P

have ny gl asses on to even help. It's...

Q Al right. Well, let me do ny
best then with you here, sir.

Under St andardbred Revenue and
Al l ocations, it says SIP revenue sources and has
the wagering levy at about $12-mllion, and it has
sl ot revenue at about $10-million, and so it seens
to ne that the |argest source of funding for the
St andar dbred | nprovenent Program was the wagering
levy. Is that fair?

A Well, it sounds like it's
$2-mllion nore.

Q Was that pretty constant, that the
major -- that the largest funding source for the

St andar dbred | nprovenent Program was the wagering
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| evy?

A | don't recall and so you would
have to go back and | ook at the various reports.
That will tell you.

Q And if | |ook under Allocation of
Budgeted Funds, it lists Breeders' rewards.

That is the only noney that was paid
directly to breeders under the Standardbred
| mpr ovenent Progran?

A Um to the best of ny
recol I ection, yes.

Q And it lists that figure at about
$2.8-mllion in 2008 and $3-mllion, let's say, in
2009. Does that sound about right?

A |f that's what the nunbers say,
that's what they would be.

Q And do you renmenber that that was
an increase over previous years?

A | don't recall.

Q There was the introduction -- you
don't remenber the introduction of the Ontario
breeder bonus?

A | do vaguely, but it's a long tine
ago.

Q Al right. But if it's described
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as being a new programintroduced in this annual

report, you don't have any reason to dispute that?

A As | said to you, sir, if it's
witten in the report, | have no reason to doubt
it.

Q I f you | ook at page 35 of this
docunent --

A And what am | |ooking for in that?

Q It's a chart titled Ontario Sires
St akes Horses Nom nated and Sustained. It's just a
few pages down.

A Do | have to go past all the --
well, hold it. | have got breeders' awards now.
Yeah, |'ve got it.

Q So what | put to you, sir, you'll
recall last time we |ooked at a chart that was
marked as Exhibit 38. It appears that that
chart -- M. Mtthews asked where it came from
That chart, | can tell you, cane fromthe 2012
Hor se | nprovement Program annual report.
Unfortunately, we don't have that document in the
productions.

What we do have is this 2008-2009
report, and | just put to you, sir -- you don't

have to flip back and forth between the docunents
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because | knowit's difficult, but the same data

fromExhibit 38, at least for the years featured
here in Exhibit 19, page 36, appear to be
replicated.
aB MR MATTHEWS: bjection. | don't see
how this is helpful, M. Rosenberg. The docunents
say what they say.

MR. ROSENBERG |'mjust helping the
W t ness because you, Counsel, asked where that page
came from but | have your objection.

BY MR ROSENBERG

Q And | take it, M. Seiling, your
answer is the docunents say what they say?

A Correct.

Q And you have no reason to think
they're inaccurate if they're --

A Sir, for about the fifth tine, I'm
going to tell you, the reports on the Horse
| mprovenent Program have been vetted and audited.
| have no reason to doubt their authenticity or
accuracy so... The figures are what the figures
are.

Q Under st ood.

If you go to the next page, page 36.

['msorry, we've been referring to page 35 really.
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W' re now on page 36. You will see a chart on the

right side that's headed Ontario Breeding Sector
Partici pation.

A Ontario -- was this Goal on --

Q It says Goal 3 at the top.

A Ch, Goal 3. That's right. Yeah.

Q Do you see on the right-hand side
there's Ontario Breeding Sector Participation?

A | do.

Q It looks |ike the nunber of active
breeders fell from1,680 in 2007 to 1,401 in 2009.

Do you see that?

A | do.

Q And these are, | take it,
Standardbred breeders, because we're in the
St andar dbred | nprovenment Program section?

A " mwaiting -- | see the chart.

Q Was this part of a trend, that
there was a declining number of active breeders,
active Standardbred breeders, over the years?

A Wll, there are various reasons.
You coul d have some breeders drop out. There also
was nore partnerships going on so that people
started to pool their resources.

Q So I think the answer was, yes,
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there were fewer active breeders over tine. |Is

that right?
A Now, what | -- well, the nunbers

are what the nunbers -- you asked ne was this a

trend.

Q Yes.

A And | said to you there are
less -- there are less registered breeders there,

but there was also, as | recall, a lot of breeders
or a nunber of -- | shouldn't say a lot. A nunber
of breeders started to pool their resources and
f orm part nershi ps.

Q Under st ood.

Now i f you | ook at the mddle col um of
t hat page, it says:

"The program established a new
definition of Ontario bred effective
for Standardbred foals of 2009 and
forward. "

Do you renenber the ORC establishing a
new definition of Ontario bred?

A Vaguel y, yes, | do.

Q And t hat was sonet hing that was
within the ORC s discretion to do?

A. Correct.
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Q And that definition of Ontario

bred woul d then make the horse eligible for certain
I ncentives, right?

A Correct. It was designed to
I ncrease the economc activity accruing fromthe
breed i nprovenent programdirectly into Ontario by
having the nare resident here for a major portion
of the tine.

Q Right. And that was effectively
the ORC changing the rules of the road, so to
speak, to qualify for financial incentives from
participation in horse breeding?

A Yeah. |t was designed to bring
foreign-owned -- not that -- non-Ontario-owned
mares into the province for a | onger period of
tine.

Q Ri ght.

A O for any tine at all, because
with senen transportation, they didn't even have to
be here.

Q Right. And that was true not just
of this Ontario Resident Mare Program but the ORC
had pretty broad discretion to set the ground rules
for the Ontario Sires Stakes nore broadly?

A | think you have to be qualified
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in that. You have to ask ne -- | would say within

reason | would agree with you.

Q Al right. And certainly
breeders' awards, the ORC had discretion to set how
much noney fromthe Horse | nprovenment Program was
paid for breeders' awards?

A Vell, yes, but there was a certain
pool of noney, so if you took -- if you increased
the breeders' award, it had to come from sonepl ace
else. It would come out of the programfrom
sonepl ace outside, so you're just robbing Peter to
pay Paul .

Q Right. And you had to find the
money one way or another, and the ORC woul d decide
what the right |evel of noney was for those
breeders' awards?

A In consultation with the industry.

Q Right, but at the end of the day,
the decision is the ORC s?

A Yes, but it's highly unlikely we
woul d have done sonething |ike that w thout having
buy-in fromthe industry.

Q Under st ood.

And if you go down two pages to page
38.
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A What's the heading on top? o

Forwar d?

Q G Forward, yes. Wen you | ook at
the chart, it says, Percentage of Total Ontario
purses won by Ontario-sired horses, on the right
side of the page?

A Yes.

Q Am | reading that right to say
that the mgjority of Ontario purses were won by
horses that were sired outside of Ontario?

A Correct. | don't think that's an
anomaly at all. | think that actually shows the
strength of the program that close to 50 per cent
of all purses paid out were won by Ontario-sired
hor ses.

Q | see.

A You're tal king about a
jurisdiction that is relatively young and its breed
| mprovenent program agai nst ot her jurisdictions who
had been at it for many, many years, such as
Pennsyl vani a and New Yor k.

Q When you say --

A So --

Q -- relatively young breed

| mprovenment program | understand it that the Horse
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| mprovenent Program began -- well you tell me. Do

you renenber when it began?

A No, but I"mjust telling you that
If you ook at the size and scope of the breeding
farns in other jurisdictions and what you had here,
that the -- | would -- | nean, obviously everyone
would Iike to have it nore, but | think, you know,
close to 50 per cent give, and you al so have to
remenber, included in that, you have a nunber of --
not a nunber, a lot of major stake races that would
go for $1-mllion or nmore, and so you get an
Anerican-sired horse wn that, that's -- that's a
huge nunber.

A better chart here would be,
perhaps -- and | don't even know if it exists, |
suspect it doesn't even exist, but it mght, |
doubt it -- the nunber of races won by

Ontario-sired horses.

Q Ri ght.
A Because if | ook at horses racing
inthe "B" -- what we'll call the "B" Tracks for

now, they would be -- the vast mgjority of those
woul d be all Ontario-sired horses, but the purse at
that versus just one race at Mohawk or Wodbi ne for

a mllion dollars just skews it |ike crazy. So
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again, | think that the 50 per cent is not out the

of the question. It doesn't, tome -- it really
shows the success of the program

Q And when you say success of the
program a |lot of what the Horse | nprovenent
Program was doi ng was pronoting those "B" Track and
"C'" Track horses?

A No, it -- alot of the -- a lot of
the horses racing there, but there was all kinds of
Ontario-sired horses racing at Wodbi ne and Mhawk.
That's -- that's not the issue.

You' ve got to renenber the pyramd, and
so the best of the best, and we had open racing
here in Ontario, we didn't have restricted racing
for some, | think, very good reasons.

Jurisdictions that have restricted raci ngs never
grew their program they stayed nediocre, and we
were trying to help devel op and -- by way of

I ncentives a world class breeding operation here
that coul d breed horses that could race against the
best on a day-to-day basis, and | think the program
was well on its way to doing that.

Q But you will agree with ne, sir,
the horses that really need the --

A Sorry, | had to nove the phone
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from-- nmy hand was going to sleep, so repeat the

questi on.

Q You will agree with me, sir, that
the horses that really need the Horse | nprovenent
Program nost are not the ones that are conpeting in
the premer races for $1-mllion; it's the "B" and
"C' Track horses that you were just talking about?
Those are the ones who nost need --

A | wouldn't agree at all, because
again, the pyramd. You want to breed horses that
can race against the best, and the only way you can
do that is to incentivize breeders to breed to the
best stallions and to buy the best broodmares wth
the best bloodlines, and again, it's a feeder
system You want and you hope that those horses
devel op and go on and do race agai nst the best in
the world and, in fact, they were. Again, as | --
the other day | couldn't remenber the name of her,
Someday Sonewhere, Ontario-sired horse, was a world
chanpi on.

Q Yes, you nentioned that.

A So. ..

Q You've told us that there was
frequently a lack of cooperation anong the various

parties in the horse racing industry?
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A There's al ways been tension

anongst the two parties of -- the two partners of
the stool, if you go back to the three-|egged
st ool .

Q R ght.

A Tracks and horsepeopl e.

Q Right. And what was the tension
that was al ways there?

A Wel |, the tension is over race
dates and, obviously, noney splits.

Q So tell nme about the tension over
race dates.

A Vell, primarily -- well, OHHA, who
were the representatives -- the only
representatives for a lot of time until they went
on strike and got voted out at -- at Wbodbi ne, uh,
Mohawk, wanted to race as many days as possible.

They -- they viewed the, uh, the system
as the | owest common denom nator; didn't |ook at
the conpetitor value, but the races as nore of a
purse distribution system

Tracks would want to race, and
depending on the tracks, would want to -- not
actually race that many days because of the need to

know their own market and what that market coul d
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suppor t.

And, of course, you will see there's
other information around that there were a few
tracks, privately-owned tracks, who took the
perspective -- the viewpoint to race |ess days and
be able to generate a better bottomline.

Q And that was because they were
generating their profits fromslots noney, which
was di sconnected from horse racing, right?

A No. Well, I can't tell you that.
We had great difficulty getting financials out of a
certain conpany where we could ascertain whet her
the day was profitable or not and how they banked
costs and revenues. |t becane very difficult, and
that was one of the reasons why you will see that
we put a nmoratoriumon race dates | think for 2010,
and that's why we devel oped the Ontari o Racing
Program because we needed a basis under which we
could allocate race dates on a -- with some firm
guidelines and rationale as to whether we woul d
agree or not agree to a date application, and
tracks had to use those points as a basis to put in
their race date applications.

Q | want to tal k about that

moratoriumin a nonment, but just before |I do, in

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

Page 450
11:48: 28 1 the run-up to the noratorium | understand that
11:48: 34 2 there was a dispute between Wodbi ne and OHHA when
11:48: 41 3 OHHA' s contract ran out at the end of 2008 and they
11:48: 45 4 couldn't agree to a new one. Do you renenber that?
11:48: 47 5 A | do.

11:48:53 6 | 1427 Q And OHHA asked the ORC to get

11:48: 54 7 I nvol ved?

11: 48: 55 8 A They di d.

11:48:55 9 | 1428 Q And what was your response?

11.48:57 10 A We did not. W did not get

11: 48: 59 11 I nvol ved in purse negotiations.

11:49: 04 12 | 1429 Q And what was the issue that was in
11:49: 06 13 di spute between the parties?

11:49: 07 14 A Well, they -- there was a

11:49: 17 15 di sagreenent -- |I'mnot sure how much it was over
11:49: 20 16 dollars and how nuch it was over -- |'mjust going
11:49: 24 17 by menory, over private property rights.

11:49: 27 18 The President of OHHA had been barred
11:49:33 19 from Wodbi ne, as | recall.

11: 49: 36 20 | 1430 Q | see. VeIl --

11:49: 38 21 A | think his horse could race there
11:49: 41 22 but he couldn't be there. | could be wong, but
11:49: 43 23 those issues were floating around.

11: 49: 45 24 | 1431 Q Was this about rates dates at all?
11:49: 47 25 A No.
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1432 Q | see
A Not that | recall.
1433 Q Ckay. So let's talk about race

dat es.

You told nme last tine that the nunber
of race dates was another netric by which we could
measure the inpact of SARP, and | think you said
the nunber of race dates --

A No, | don't think -- | don't
recal | saying that.

1434 Q VWll, | think you told me the
nunber of race dates drives the demand for horses.

A It does, but | didn't say -- |
don't recall saying it's a netric on which to judge
SARP, because you coul d have | ess race dates and
still say that SARP was a success.

1435 Q Ri ght .

A And when we -- when we devel oped
the Ontario Racing Program one of the objectives
the Conm ssion always has is the Slots at Racetrack
Programto support live horse racing and that was
front and centre, but the nunber of race dates
isn't necessarily a metric, because what we wanted
to do -- maybe go back and look -- | don't have it

in front of nme, but you' ve been through them the
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criteria, and one was the custoner demand and so

it -- and to put conpetitive races in front of the
public in which they woul d want to wager noney and
not sit back and tw ddle their thunbs because it
was wasn't a conpetitive race.

Q But | just want to be clear
CGeneral |y speaking, if there are fewer race dates,
the demand for horses is | ower.

A Not necessarily, because if you
have -- okay, in -- you're not totally wong, |
think, but it's also better for the horse to only
have so many starts in a year and so extra race
dates could nean that horses were racing too many
tines.

Q So you're telling nme that the
horse racing industry -- let me actually just say
the horse owners and breeders didn't want nore race
dat es?

A The breeders are not a part of
thi s discussion.

Q | see. (kay. Let's just focus on
the horse owners. | thought you said the horse
owners wanted nore race dates?

A Um OHHA did, yes. That was

their position. It wasn't necessarily the position
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11:52: 33 1 of all their nenbers, but OHHA al ways favoured nore
11:52:37 2 race dates.

11:52: 38 3 11439 Q The idea being that it would

11:52: 40 4 I ncrease the demand for horses?

11:52: 43 5 A It would increase earning

11:52: 45 6 opportunities for their owners.

11:52: 47 7 11440 Q Right. Mre races nmeans nore
11:52:50 8 purses to w n?

11:52:53 9 A Not necessarily nore in -- in the
11:52: 56 10 aggregate. It could be spread out nore because
11:52: 59 11 it's -- by and large, the -- the purse |evel nmay
11:53: 11 12 not change.

11:53: 11 13 There's al ways been a discussion,

11:53:17 14 question, however you want to put it.

11:53: 19 15 For exanple, should a track -- |'mjust
11:53: 22 16 usi ng Wbodbi ne/ Mohawk. Are they better off to race
11:53: 26 17 five days -- or six days a week or five? And there
11:53: 31 18 are those that can produce figures that say you
11:53: 36 19 wi || nmake just as nuch nmoney and -- and revenue on
11:53: 39 20 five days as you would in six because you spread it
11:53: 43 21 -- you spread it out.

11:53: 43 22 And so that's an ongoing debate that |
11:53: 46 23 don't think ever saw any final conclusion because
11:53:50 24 different people can figure different ways and comne
11:53:53 25 up with a different answer.
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11:53:54 1 |1441 Q Al right. But --

11:53: 55 2 A But the one question that is...,
11:54: 00 3 or the one issue that is, | think, certain is that
11:54: 05 4 I f you just assume that it was roughly the sane
11:54: 09 5 amount of nmoney will be paid out in purses, it wll
11:54: 11 6 be spread out to a w der distribution.

11:54: 14 7 | 1442 Q Ckay. And that's what OHHA

11 54: 17 8 preferred, as you said?

11:54:18 9 A Correct.

11:54:19 10 | 1443 Q In the interest of saving tine, |
11:54: 28 11 can tell you that at Exhibit 35, page 33, there
11:54: 35 12 are -- so Exhibit 35 is the Ontari o Racing

11:54: 39 13 Comm ssion 2009 to 2010 annual and statistical
11:54: 43 14 report.

11 54: 44 15 A Ckay, |'ve got it.

11: 54: 46 16 | 1444 Q And page 33 of that document.

11: 54: 50 17 A Ckay, just... Oh, there's pages
11: 5457 18 inthis one. Good. At |east we did sonething
11:55: 03 19 right. Wat page was it now?

11:55: 08 20 | 1445 Q 33, sir.

11:55:12 21 A Now, |'ve lost it. Ch, |'ve got
11:55: 14 22 it now | have got it, 10-year conparison of |ive
11:55:36 23 race dates?

11:55: 38 24 | 1446 Q Yes. And you have no reason to
11:55: 40 25 doubt the correctness of these figures? You've
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told me it's an ORC docunent.
A. Same answer.
Q And so you'll agree with me that

when we [ ook at the total Standardbred race dates,
towards the bottomthere, that the change from 2000
to 2009 is not particularly significant?

A No, from-- total Standardbred has
gone from1,307 to 1,358, so they actually
I ncreased.

Q Right. But... By 51.

And t here had been a period in the
m ddl e there where it had been hi gher in 2005-2006?

A Yeah. | see that's in the 1400's.

Q Ri ght.

A But | think that's -- you know,
that there could be various reasons for it.

In fact, unm | would say the mgjor
reason for that, if you ook at the WEG
Standardbred, their reduction, they were one of the
tracks who were -- had this ongoing internal debate
about how many days of the week to race, so | think
you wi ||l see there that they cut sone dates.

Q Ckay. So | want to nove now to
one of the docunents that | sent you, so if you

could --
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11:57:19 1 A | have to get out of this.

11:57:20 2 MR. ROSENBERG Yes. Let's go off the
11:57:22 3 record.

12:03: 20 4 ---(Discussion off the record.)

12:03: 52 5 MR. ROSENBERG Let's go back on

12:03: 53 6 record.

12:04: 11 7 BY MR ROSENBERG

12:04: 12 8 | 1451 Q If | actually could ask you to
12:04:12 9 turn to the docunent at Tab 6.

12:04: 14 10 So this is a notice to the industry --
12:04: 14 11 A | thought you told ne you

12:04: 17 12 wanted -- okay, | will go back. Tab 6 now?

12:04: 20 13 | 1452 Q Yes. That's February 1st.

12:04: 22 14 A ['mat Tab 6.

12: 04: 25 15 | 1453 Q Notice to the industry. This is
12:04: 25 16 CRE0030643.

12:04: 29 17 A The first one is Policy Directive
12:04: 32 18 No. 6-2009. That's not it?

12: 04: 34 19 | 1454 Q No, this is the next docunent.
12:04: 36 20 A Ckay.

12:04: 36 21 | 1455 Q A New Mddel For Racing: A

12: 04: 39 22 Col | aborati ve Approach.

12: 04: 49 23 A Yeah. (Ckay.

12: 04: 50 24 | 1456 Q And you're quoted in...

12: 05: 04 25 A You have got it highlighted?
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Q Yes.

A Do you want ne to read it?

Q No, | just want to draw your

attention, you're quoted as saying:

| apol ogi ze.

you t here.

"The seriousness of this
situation requires a |level of
attention and investigation well
beyond the normal race date
process. "
A VWhat paragraph are you into?
Q | think I'm|looking at the second.
A No, the second paragraph says:
"The board directed ORC
executive director John Bl akney to
| ead an industry-based consultative
process."
Q You're right, sir. You know what,
| have the wong docunent in front of
| apol ogi ze for that.
Just give me a nonent.

Al right. I'mafraid that | don't

have the docunent to which | was intending to refer

you in the brief that was sent to you, and |

apol ogi ze.

What | was | ooking for was a notice to
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the industry dated Cctober 8th, 2009, fromthe

Ontari o Racing Comm ssion, SB 5276.

Do you renember giving notice to the
I ndustry or the ORC giving notice to the industry
that there had been a proposal to reduce the nunber
of race dates by about 150 in 2010 as conpared to
20097

A Vaguel y, vyes.

Q And that's what caused the CRCto
| npose a noratoriumto prevent the reduction in
race dates?

A Correct.

Q And you woul d have communi cated to
the industry --

A You have it -- | have it here in
front of me. You've givenit tone. |It's Policy
Directive No. 6-2009 dated Cctober 8, 2009.

Q There was a letter that covered
it, a notice to the industry fromthe ORC, but --

A Mm Mght be. W normally
woul d, with something like this, we would
comuni cate via a policy directive.

Q But woul d the ORC have
communi cated to the industry that the seriousness

of this situation requires a level of investigation
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beyond the normal course?

A Well, I've got -- | have the
directive right here, and | think it speaks for
itself. It says:

"Whereas, in accordance with
policy directive 3-2007, the

Executive Director of the Ontario

Raci ng Conm ssion received

applications for 2010 licences --

---(Court reporter appeals.)

Page 459

M5. MACHADO. M. Seiling, the reporter

has to catch your evidence. So |I'msorry --
THE WTNESS: Ckay. So I'll start
again and I'll read sl ower.
M5. MACHADO. Thanks.
THE W TNESS: Ckay.
"Whereas, in accordance wth
policy directive 3-2007, the
Executive Director of the Ontario
Raci ng Conm ssion has received
applications for 2010 licenses from
racetrack operators, including
applications for 2010 race date
schedul es;

"And whereas, the race date
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applications for Standardbred racing

i ncl ude reductions from seven
racetrack operators totalling 150
race dates, a decline of 11 per
cent;

"And whereas, it is recognized
that such a decline nay have
significant and permanent inpact on
the participants and the future of
the horse racing industry in
Ontari o;

"And whereas, the industry has
been faced w th increasing
applications for reductions over the
| ast nunber of years --"

BY MR ROSENBERG

Q So let me just stop you there,
sir. | just want to make sure that |'ve got that
I n pieces.

You remenber that racetracks had been
trying to reduce race dates over the |ast nunber of
years?

A Certain ones were.

Q And that had resulted in overall

race date reduction since 20067
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A Yes.

Q And you were communicating, the
ORC was communi cating to the industry that the
decline in race dates proposed for 2010 coul d have
a significant and permanent inpact on horse racing
I ndustry participants?

A You're just reading fromthe
directive.

Q Ri ght.

A It is what it is. | have already
read it.

Q And it was intended that this
notice would come to the attention of industry
participants?

A Correct.

Q | ncl udi ng the Standardbred
breeders?

A Correct.

MR. ROSENBERG Wy don't we mark the
Policy Directive No. 6, SB 5277, as our next
exhi bit?

THE WTNESS: It's already an exhibit,
sir. That's what |'ve been reading from is it
not? Ch, no, it's yours. |'msorry. | apologize.

And again, this was prinmarily directed at
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for-profit racetracks.

---EXH BIT NO. 40: Policy Directive
No. 6, SB 5277.

BY MR ROSENBERG

Q Now, you have told us that this
decline in the number of race dates and the
moratoriumis what pronpted you to inplenent the
Ontario Racing Programthat we discussed |ast tine.

A Yeah, |'ve been very clear on why
it was established. |If you want to go over it
again, we can, but it's somewhat redundant.

Q So the next docunment | have is a
notice to the industry dated February 1st, 2010.
This is at Tab 7 of the brief that | sent you.

A Just a mnute. I'Il get toit.
Ckay.

Q And you authored this notice?

A Hold it. I'mby it now

Q This is CRE0030643.

A Am | under Tab 772

Q Yes. Sorry, Tab 6. Tab 6, sir.

A Pardon nme?

Q Tab 6, sir. | apol ogize.

A Dat ed February 1, 20107?

Q Yeah.
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A Yeah.

Q You authored this notice to the
I ndustry?

A If it say it's fromne, it's from
me, sir. Got ny name on the bottom

Q R ght.

A G down a little farther to check

Q And in this notice to the
i ndustry, you say you were concerned that there was
that current inpasse, and you wanted the industry
to cone together.

You will see this in the third
par agraph fromthe bottom

A Third fromthe bottom Ckay.
Just a mnute. Are you talking about the deep
concern | have, that's the paragraph?

Q Yes.

A Yes.

Q And you're wondering if the
i ndustry was up to the challenge.

A Correct.

Q And you were calling on the
i ndustry to do things differently with your Ontario
Racing Program nodel to allocate race dates?

A. Correct.
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Q And surely, you were conveying a

message here that it was inportant that the
I ndustry do things differently?

A Wl |, yes, on the basis that we
wanted themto come forward with realistic
proposals rather than leave it up to the Conm ssion
to make all the decisions.

Q Right. And as | understand it,
this programthat you were describing was going to
see purse noney redistributed to natch wagering and
participation?

A No. We -- the only purse --
you're tal king about purse pooling.

The only purse pooling that was --
there was al ways purse pooling between -- on the
VEG tracks that had been accepted industry
practice, and there had been some purse pooling
between the three tracks that Wndsor owned,

W ndsor, Dresden and Wodstock. There was no purse
pooling across different corporate structure --
horsi ng structures.

Q | see. So it was really just a
plan to allocate race dates to ensure the best
horses raced agai nst each other?

A. Correct.
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Q And to ensure that they raced

where the economcs justified it?

A Vel l, yeah. W wanted -- the
whol e obj ective was to, again go to the pyramd
have the best horses race agai nst the best horses,
and at the top, where you would have your major
wager i ng.

So you woul d have your grassroots just
like -- if you want to nake the conparison to
sports, you have the different levels of the mnors
working their way up to the major |eague |evel
where the majority of the action takes place from
an econom ¢ standpoi nt.

Q And this change was intended to
reconnect horse racing with its custoner base?

A Correct.

Q And to ensure its future?

A To help ensure its future, yes.

Q And you say in the second-to-|ast
paragraph here, "with so nuch riding on the
out cone. "

And, in fact, there was so nuch riding
on the outcone? | mean, this was an inportant
change for the industry, right?

A. Correct.
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Q And this notice to the industry

was obviously intended to come to the attention of
the industry?

A Correct.

Q I ncl udi ng the Standardbred
breeders?

A They woul d be aware of it.

Q And obviously, as nmuch as you had
a plan, you couldn't be certain that the Ontario
Raci ng Program woul d succeed, right?

A Um | would say that the plan put
the industry in a nuch better position for success
than if the current status quo had occurred, and |
think that there are industry, senior industry
executives around when the plan was announced t hat
said the sane.

Q Al right. But, you know, |
understand you think your planis -- or was a good
| dea, but surely you will accept that change --

A Sir, you' ve asked me for an
opinion. | gave it to you

Q ' mjust asking you, sir, a change
of this nature, there's a possibility it doesn't
work out, right?

A Anything is possible, but I'm
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telling you that the Ontari o Racing Program gave

the industry a much better chance for future
success than the old status quo.

Q Did all of the industry
participants support your Ontario racing plan?

A Yes. W had one, then after
agreeing to it under oath, cane back afterwards and
said they didn't, but they did.

Q Who was that?

A OHHA.

Q Wiy didn't they ultimately support
your plan?

A Un. You'd have to ask them

They didn't communicate a reason
to you?

A Un. No.

Q They just said, 'W are not
supporting you'?

A That's right. But we had them at
a hearing, supporting it.

Q Ckay. But those --

A Wth -- with transcript.

Q Ckay. But the horse owners
ultinmately represented by OHHA didn't support your

pl an?
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A | would -- | would say that you

have to separate -- a |lot of horse owners did
support it who had nembership in CHHA.

This was politics at play.

Q | see. So the industry
associ ation wasn't necessarily speaking for its
menber s?

A Not all of them | would submt.

Q Now, if you go to the next
docunent. This is Tab 7. It's SB 12625. Sorry,
before we do that, let's just mark CRE0030643 as
our next exhibit, which is 41.

---EXH BIT NO 41: CRE0030643.

THE WTNESS: | have Tab 7 here. It
seens it's a meno froma Patti Cunni ng.

BY MR ROSENBERG

Q Right, and it's forwarding an
e-mail from Anna Meyers dated March 2nd, 2010. Do
you see that bel ow?

A It says, H Patti, Can you pl ease
circul ate, yes.

Q Right. Do you know who Anna
Meyers is?

A She's married to the gentl eman who

was at the hearing on Friday.
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Q That was Dr. Meyers who was
sitting in?
A Ri ght.
Q And she's a Standardbred breeder?
A Correct.

Q And it appears that this e-mail
attaches a docunment that's at Tab 8, SB 0012626.
It's a draft letter starting, Dear Bill.

A Yeah.

Q If | put it to you, sir, that this
Bill was Bill Fines -- do you know who Bill Fines
was?

A | do.

Q And was Bill receiving subm ssions
on behal f of the ORC from stakehol ders in respect
of the Ontario Racing Programwe were just
di scussi ng?

A | think he was. | think he was
wor ki ng wi th Wendy Hoogeveen, so | woul d accept
that he would have. |'mnot 100 per cent certain,
but it would seem based on this letter, that that
woul d be true.

Q And it begins by saying:

"Thank you for inviting the

St andardbred Breeders of Ontario to
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conment on race dates and

specifically itens that we believe
coul d benefit the racing industry in
Ontario as a whole."

Do you see that?

A Yeah. Yes, | do.

1513 Q Do you know if the ORC ever
received this letter?
A | couldn't tell you.
1514 Q Al right. | think Ms. Meyers'

evidence was that it was sent and that appears to
be confirnmed in the Standardbred Breeders of
Ontari o Association board mnutes, and |' m happy to
show you those, but --

MR MATTHEWS: Well, sent in this fornf

MR. ROSENBERG W don't have any ot her
form sol'mgoing to put it to you that the best
information | have is that a letter was sent, but
we haven't been provided with a signed copy.

So ny question is not obviously to have
you confirmthe letter. You have said that you
don't know if it was received, but I want to | ook
at some of the things that Ms. Meyers says.
aB MR. MATTHEWS: Well, | object to that,

M. Rosenberg, because | don't know if this wtness
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12:23:12 1 s in a position to give you his personal know edge
12:23: 16 2 of anything that Ms. Meyers is thinking.

12:23:18 3 MR ROSENBERG Well, 1've got a

12:23:19 4 suggestion, counsel. How about | ask the questions
12:23:22 5 first and then you object to themas opposed to
12:23: 24 6 obj ecting beforehand?

12:23: 25 7 MR MATTHEWS: Just trying to save sone
12:23:27 8 tine.

12: 23: 32 9 MR ROSENBERG Well, that's true. |If
12:23:33 10 you objected to all ny questions before | asked
12:23: 35 11 them it would save us sone tinme, but it m ght

12:23: 37 12 def eat the purpose of this exercise.

12:23: 40 13 BY MR ROSENBERG

12:23: 40 14 | 1515 Q Al'l right. Looking at the second
12:23: 42 15 paragraph, Ms. Meyers says:

12:23: 44 16 "As you know, the breeding

12:23: 46 17 sector has struggled for many

12:23: 48 18 years."

12:23: 49 19 Was that your inpression as

12:23:51 20 conmi ssi oner of the ORC?

12:23:52 21 A No.

12:23:52 22 | 1516 Q It was not your i npression?

12:23:55 23 A Vell, has it struggled for many
12:23:57 24 years? | think that's -- | don't know ['mon the
12:23:59 25 record. You can go back and | ook at the
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transcript. M testinony on Friday was that the

breedi ng sector was not doing as well as it thought
It should be, which you characterize as struggling
dependi ng, | guess, your perspective, but | did
tell you that for whatever reason they had agreed,
deci ded, whatever the word should be, with the

I mpl ementation of the slot program that they

woul dn't get a direct cut of the benefits; that
they woul d benefit out of the trickle down to the
br eeders.

Q Right. So that trickle down that
was antici pated woul d have been the same for other
I ndustry participants, like veterinarians,
bl acksm ths, farmhands, right?

A No, | don't, | don't -- | don't
think there's the sane relationship there.

Q Vel l, surely they were
participants in the horse racing industry, right?

A They were, but they're suppliers.
They're not -- they're suppliers to the industry.
They're not part of the industry.

Q (kay, but aren't breeders
suppliers of horses?

A No. Let's go back to the

three-legged stool. The industry is conprised of
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three | egs; racetracks, horsepeople, breeders. Not

suppliers, not vets, not feed people, not harness
makers. Those are all suppliers.

Q You draw a distinction between
horse breeders and those other folks?

A Yes.

Q Al right, but suffice to say --

A And | would -- in support of ny
position, | don't recall in the docunentation |'ve
been provided and saw on Friday any signatory from
farriers or feed people or veterinarians to the
sl ot program

Q Vel l, you know, did those fol ks
have industry associations?

A No.

Q Right. So, they weren't organized

the sane way as the --

A |'"mjust --
Q -- horse breeders?
A |'"mjust giving you the rationale

for ny position; that's all.

Q | understand the rationale, but
surely, you would agree that the Slots at Racetrack
Programwas intended to benefit those people as

wel | as participants, whether suppliers or
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otherwi se, in the horse racing industry?

A Vell, I wll say that it went to
the benefit of live racing. Beneficiaries of live
racing include the feed dealer, the vets. Al the
suppliers all benefit fromlive racing.

1526 Q Right. And the Slots at Racetrack
Program insofar as it was intended to benefit the
horse racing industry, was intended to benefit al
of those folks who were going to get a trickle
down, like the vets, like the farriers, |ike the
farmhands, right?

A ' mnot disagreeing. |'mjust
saying that they're suppliers to the industry.
They're not the industry as per breeders,
racetracks and horsepeopl e.

1527 Q  Ckay. Well --

A We don't -- okay?

1528 Q | think we're in violent agreenent
here, sir.

You're saying that SARP was intended to
benefit the horse racing industry and the suppliers
to the horse racing industry, right?

A Vell, their suppliers, yeah. They
do benefit by having |ive racing.

1529 Q Ckay. And if we continue on in
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Ms. Meyers' letter, she talks about this trickle

down that you just described:
"Wien slots were introduced

into the province, everyone

anticipated that noney would trickle

down to the breeders.”
And she says:
"Clearly, this did not happen.”

Was that her experience?

A | woul d suggest that Ms. Meyers is
putting an extra sell on her letter here, and
again, I'm.. | was a breeder. | nade noney as a
mar ket breeder.

Q Bef ore SARP?

A No. In SARP, when SARP was,
was -- there was a Sires Stakes program

Q No, sir, you told us you exited
breeding in the early '90s.

A Um well -- oh, maybe | didn't --
no, I'msorry, | did not have benefit from SARP. |
apol ogize, | didn't -- but | benefited from--
there was an Ontario Sires Stakes program and there
were breeders' rewards, so | did benefit fromthe
program and | did -- | was actually maki ng noney

at it before | got out.
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So all I'msaying is that |I... Had
the -- and | do recognize -- I"'mrecalling. The

I nput costs for breeders had increased
dramatically, whether it be stud fees, the price of
acquiring mares, your daily operating costs, be
they a bale of hay. Wen | cane back, | was
dunbf ounded by what the cost of a bale of hay was
versus what it had been when | was buying hay or
selling hay and what the vet bills were. So |'m
unable to give you a definitive on Ms. Meyers
statement as to the accuracy of it.

Q (kay. She says:

"While the average yearling

price has increased at Ontario

sales, it is still not a level that

covers cost of production.”

Was that something you were hearing
fromthe breeders?
aB MR MATTHEWS: M. Rosenberg, again, |
object not only because Ms. Meyers has sworn an
Affidavit in support of sumnmary judgment where she
has actually given evidence el aborating on exactly
what she neans, but because this witness is not in
a position to tell you what Ms. Meyers neans in a

letter that it's not even clear was sent in the
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formwitten to the ORC. It's not appropriate.

BY MR ROSENBERG

Q That wasn't ny question, M.
Matthews. | asked this wtness --

A And, M. Rosenberg, |'ve told you,
|'ve said I'"'mnot in a position to know the
accuracy of the statement, because | don't know
what their input costs were.

|'ve told you that | was dunbfounded by
the increase in sone of the input costs, and | do
know the stud fees had increased significantly and
the price of breeding stock, so that's all | can
tell you

Q Right. What |'masking you though
Is slightly different, sir. |'mnot asking you
whether it was true that breeders were not able to
cover the costs of production.

|"masking if you were hearing from
breeders or if the ORC was hearing from breeders
that they were not able to cover their costs of
production.

A The breeders participated with the
admnistration. They didn't -- as you can see, the
| etter supposedly went to M. Fines, not to ne, not

to any comm ssioner.
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W had to stay out of it because we had

to make decisions, so there was no communication to
me.

Q You didn't hear from breeders that
they were | osing noney?

A Sir, you're asking ne about this
letter.

Q No, |'m asking you nore generally.
' mnot saying did you hear it from Anna Meyers.

' msaying did you hear it fromhorse breeders?

A |'mon the record already as
telling you on Friday that when we were trying to
do some things to the -- to the H P program that
breeders were saying that their revenues weren't
sufficient.

Now, whether that -- whether that was
they were | osing noney, not maki ng enough noney, |
can't tell you.

Q And you will see that in this
letter Ms. Meyers is proposing changes to the
structure of the bonus system and purse paynents
for Ontario-breds. You'll see that --

A Yeah.

Q -- third paragraph fromthe

bott om
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A Mm hmm

Q This is a simlar idea to what you
tal ked about on Friday, which was noving nore of
the SARP noney into the Horse | nprovenment Progranf

A Wl |, "putting nore noney", how it
woul d come out was never decided. Those were
potential avenues.

Q Ri ght.

A How it would cone out, there was
never any definitive decision.

Q And ultimately, again, this was at
the discretion of the ORC as to how it came out?

A So again, insofar as we had a
total anmount of noney avail able, how it woul d be
distributed, again, was if you take nore -- put
more in here, you had | ess over here, so sane
answer .

Q Ri ght.

MR, ROSENBERG Wy don't we make
Ms. Meyers' e-nail and letter the next Exhibit?

MR MATTHEWS: | think it should be
marked for identification. The witness isn't able
to authenticate this document. He didn't author
it, he didn't receive it. |It's not appropriate to

mark it as an exhibit.
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If you want to mark it for

identification, that's fine.

MR, ROSENBERG Well, M. Mtthews,
there has been lots of docunents we've marked in
exam nation that have not been identified by the
W tness, and we've not nmarked themfor the purpose
of identification, but | have your objection, and
so if that's what you insist, we'll call this
Exhibit A

---EXHBIT NO. "A": Letter and e-mail
of Ms. Anna Meyers marked for identification
pur poses.

BY MR, ROSENBERG

Q The next document | would take you

to, sir, 1s at Tab 10 of the brief --

A Tab 107

Q -- that | sent you. This is SB
0012705, and it's headed Ontario Racing Program

A Yes.

Q Do you recogni ze this docunent?

A | am aware of the Ontario Racing
Program \Wether | recognize this docunment, it's a
|l ong tinme ago.

Q It looks |ike a question and

answer: Ontario Racing Program- The Basics.
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12: 36: 00 1 A Yeah. Ontario Racing Program

12: 36: 03 2 And then -- oh. | get it. |

12: 36: 07 3 under stand what you're talking about. It's

12: 36: 07 4 questions that | get.

12: 36: 09 5 s that the one you're tal king about?
12: 36: 12 6 | 1547 Q Yeah.

12: 36: 12 7 A Yeah, okay.

12: 36: 13 8 | 1548 Q Now, if we | ook at the second page
12: 36: 14 9 of that under "Wy Change At All"; do you see that
12: 36: 17 10 headi ng?

12:36: 17 11 A Yes.

12: 36: 18 12 | 1549 Q The second bul l et is:

12:36: 21 13 "The status quo or doing

12:36: 23 14 not hi ng was not an option."

12: 36: 25 15 A Yeah.

12: 36: 26 16 | 1550 Q |s that a nessage that the ORC was
12: 36: 28 17 conveying to the industry?

12:36: 29 18 A | think -- we've tal ked about it.
12: 36: 33 19 | told you the status quo was not going to work

12: 36: 36 20 earlier.

12:37:01 21 | 1551 Q And, sir, as much as you nay not
12:37:03 22 remenber this exact docunent, are you satisfied
12:37: 05 23 that it was, in fact, distributed by the Ontario
12:37:08 24 Raci ng Conm ssi on?

12:37: 08 25 A Correct.
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Q You just don't know to whomit

woul d have been sent?

A To the industry.

Q Ckay.

MR ROSENBERG Wy don't we mark that
as our next exhibit? That's Exhibit 42, SB
0012705.

---EXH BIT NO 42: SB 0012705.

BY MR ROSENBERG

Q And the intention of this docunent
was to answer questions that the industry m ght
have about the new Ontario Racing Progranf

A Correct.

Q Now, the next docunent | have is
Tab 11. This is Ontario Racing Program Updat e,
Phase-1n of the Standardbred Program dated January
18, 2011, SB 0012710.

A Yeah.

Q I's this another notice to the
I ndustry that the ORC would have distributed?

A Vel l, we would have published it,
yes.

Q And you will see in the |ast page,
It appears to come fromBill Fines.

A. Yes.
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12: 38: 54 1 | 1558 Q And what was M. Fines's role with
12: 3857 2 the Ontario Racing Progranf

12: 38: 58 3 A Wll, he was an official, an
12:39:03 4 enpl oyee of the Racing Conm ssion.

12: 39: 07 5 MR. ROSENBERG Wy don't we make that
12:39:10 6 our next exhibit? This is Exhibit 43.

12:38: 09 7 ---EXHBIT NO. 43: Ontario Racing
12:38: 10 8 Program Updat e, Phase-In of the Standardbred

12:38: 25 9 Program dated January 18, 2011, SB 0012710.

12: 38: 25 10 BY MR ROSENBERG

12:39: 11 11 | 1559 Q And again, you wll see again
12:39: 22 12 under the heading "Wy change?"

12:39: 24 13 A Goi ng back up?

12: 39: 26 14 | 1560 Q On the first page, yes.

12:39: 35 15 A Yes.

12:39: 35 16 | 1561 Q It says:

12:39: 36 17 "More than a year ago, the

12:39: 38 18 St andar dbred racing conmunity in

12:39: 39 19 Ontari o recogni zed that the status
12:39: 42 20 quo was no |onger an option and that
12:39: 44 21 the tried and true ways of racing

12: 39: 46 22 needed to adapt to beconme, anong

12: 39: 50 23 ot her things, a nore custoner

12:39:51 24 focused nodel ."

12: 39:52 25 Do you see that?
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12:39: 53 1 A Correct.

12:39: 53 2 | 1562 Q Wiy is it the ORCis saying the
12:39: 57 3 St andar dbred racing community in Ontario recognized
12:40: 00 4 t hat ?

12: 40: 00 5 A Because we had peopl e agreeing
12:40: 03 6 Wi th us.

12:40: 03 7 | 1563 Q Who?

12: 40: 04 8 A | ndustry participants, |icensees.
12:40: 10 9 | 1564 Q St andar dbred breeders?

12:40: 13 10 A | couldn't comment on that. |
12:40: 15 11 don't know. They didn't participate in the race
12:40: 19 12 date program so | wouldn't be talking to them

12: 40: 26 13 | 1565 Q But you were satisfied, the ORC
12: 40: 28 14 was satisfied, that the Standardbred racing

12:40: 30 15 community in Ontario had recognized that the status
12: 40: 34 16 quo was no | onger an option?

12: 40: 36 17 A The ol d nmodel was not worKking.

12: 40: 38 18 | 1566 Q Ri ght .

12: 40: 38 19 A Testified to that, sir.

12: 40: 40 20 | 1567 Q And that was by 2010? O |

12:40: 44 21 suppose nore than a year ago, 2009?

12: 40 47 22 A When we put a noratoriumon race
12: 40: 47 23 dates for a year.

12: 40: 53 24 | 1568 Q R ght.

12: 40: 53 25 A It took a year to do a

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

12: 40: 56
12:41: 04
12:41: 13
12:41:18
12:41: 20
12:41: 22
12:41: 25
12:41: 26
12:41: 28
12:41: 30
12:41: 30
12:41:30
12:41: 47
12:41: 49
12:42: 02
12:42: 05
12:42: 07
12:42: 13
12:42: 15
12:42: 25
12:42: 28
12:42:31
12:42: 40
12:42: 42
12:42: 46

© 00 N o o A W DN PP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1569

1570

1571

] _ Page 485
consul tative process. And | think you -- you asked

me about the industry. |In there, you have quotes
fromtwo senior executives saying -- comrenting
very positively about the Ontario Racing Program

Q Yes, | see that. You're referring
to the box on the right-hand side of the first
page.

A Correct. Jame Martin, executive
vi ce-president at WEG and Ted C arke, who was the
general manager of Grand River.

Q But the result, as | understand
it, of introducing the Ontario Racing Program was
that there was still a reduction in the nunber of
race dates requested for 20117

A | don't have the nunbers in front
of me, so | can't comrent, but again, going back to
the criteria for the program we -- when you put
all that criteria together, it came up with
creating the circuits, managi ng horse supply, and
the need to have full fields and nove the horses up
the pyramd; that's what the end result was.

Q A reduction of race dates in 20117

A | don't recall what the nunber of
race dates were 2011 versus 2009 or '10. | suspect

there m ght have been sone.
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O were there alot? | don't think

there were, but again, it created the circuits.
You coul d easily have seen sone dates dropped.

Q |"mgoing to put it to you, sir,
that there were -- when all the dates were
submtted, there was a request to reduce the nunber
of race dates by 207 race dates for Standardbred
races, does that sound right, in 20117

A | don't know what -- | would be
more interested in answering your question how many
race dates were approved, not how many were -- what
the request was, because |'mpretty sure the
request woul d not have been approved, but again,
don't know what it was.

Q Right. A request that big, the
ORC woul d have said you have to race nore dates?

A So | don't know what the number of
race dates were, but if it was -- my recollection,
it wasn't on the approved and -- it wasn't on the
requested dates. So the total nunber of race dates
woul d have been hi gher than those requested.

Q So the ORC was still making
racetracks race nore dates than they wanted to?

A Potentially, yes.

Q And that --
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A Again --

1576 Q Sorry.

A Again -- and | have said it in ny
testinony, sonme for-profit tracks took the
vi ewpoi nt that they would race as few dates as
possible to increase their bottomline and that was
one of the needs fromthe Ontario Racing Program
to develop criteria upon which to judge a track's
date application.

1577 Q Because that wasn't good for the
horse racing industry if tracks raced as few days
as they could get away with, right?

A In a gl obal sense, yes.

Agai n, each application wuld be
treated differently, so | wouldn't give you a
bl anket statenent, but in a general statenent, yes.
Again, the race dates were approved on -- well, one
of the major criteria, to support |ive horse
racing, so what was good for |ive horse racing, and
we recogni zed racing every single day of the week
was not good, but where was the -- the bal ance.

1578 Q All right. By late 2011 or early
2012, had the ORC conmmunicated to industry
participants that the Horse | nprovenent Program was

not sust ai nabl e?
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12:45: 25 1 A | can't comment. | wasn't there
12:45: 26 2 in 2012.

12:45: 35 3 | 1579 Q Sorry, | think you were, sir.

12: 45: 36 4 A | think I was gone. | left --
12: 45: 38 5 well, | could have ny dates wong, but again, |
12:45:41 6 have testified...

12: 45: 45 7 | 1580 Q Do you not renenber when you |eft
12: 45: 46 8 the Ontario Racing Conmm ssion?

12: 45: 46 9 ---(No verbal response; teleconference
12: 46: 04 10 call connection |ost.)

12: 46: 04 11 MR MATTHEWS: Go off the record.

12: 46: 16 12 ---(Discussion off the record.)

12: 46: 16 13 MR, MATTHEWS: Just put on --

12: 46: 18 14 M5. MACHADO The call was

12:46:19 15 di sconnect ed.

12:46: 20 16 MR. MATTHEWS: We're going to try
12:46: 21 17 M. Seiling back.

12:46: 21 18 ---(Attenpts made to reconnect the
12:46: 21 19 tel econference call.)

12:50: 58 20 ---Recess at 12:50 p.m

12:54:18 21 ---On resumng at 12:54 p.m

12:54: 22 22 THE WTNESS: Hell o.

12:54: 22 23 BY MR ROSENBERG

12:54: 24 24 | 1581 Q H, M. Seiling. It's Mchael
12:54: 24 25 Rosenberg here.
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A Yeah, | apol ogize. Rogers did
sonething. | lost everything.

1582 Q Ch, dear. Sorry to hear that.

A Anyway, we can continue now. |
seemto have -- it's back working. Everything went
down.

1583 Q We were just establishing that --

wel |, when did you --
MR MATTHEWS: We're on the record?
BY MR ROSENBERG
1584 Q Yes. \Wen did you concl ude your
time as comm ssioner at the Ontario Racing
Comm ssi on?
A It was in Cctober. | can't

remenber what year it was now.

1585 Q If | said 2013, would that sound
ri ght?

A It mght be right. | don't
remenber now. | thought it was '12, but it could
be '13. | thought | was five years retired, but it
could be four fromthere. | wouldn't disagree with
you.

1586 Q  Ckay.

A Anyway, continue on. |I...

1587 Q Suffice to say, whether or not you
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were at the ORC, you don't remenber any discussion

in late 2011 or early 2012 where the ORC told the
I ndustry before SARP was cancel |l ed that the Horse
| nprovenent Program was not sustai nabl e?

A | have never said that, that |
recall.

Q Ckay. And you don't recal

anybody el se fromthe ORC comuni cating that

nmessage”?
A No. | don't think we would.
Q Ckay.
A I't would be counter to what we

were trying to do.

Q So the docunent at Tab 13 --

A Ckay, just a mnute. | wll go
down to it.

That's not to say it couldn't be
| mproved, but anyway, |'m-- okay, |I'mat 13.

Q And --

A It just twi gged on ne. Before --

I n case Rogers does sonmething to us again, do you
have a phone nunber that -- if | have to get back
to you?

Q  Yes, 416-728-7351.

A Ckay, just in case Rogers pulls
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anot her qui ck one on us.
1593 Q Yes. Thank you, sir. So the
docunment is SB 0012792.
A Yeah. | have got it. I'mat the
bottom so | have got to go -- yeah
1594 Q And it appears to be an e-nmail
forwarded on behalf of Tammy McNiven. Do you know
who Tammy McNi ven is?
A ' m aware of her nane, yeah.
1595 Q I's she a Standardbred breeder?
A She is.
1596 Q And it's dated January 10, 2012.
A Yes.
1597 Q It's, "H, Drectors", and then,
"Pl ease, see bel ow from Tammy".
l|'mgoing to put it to you that these
are the directors of the SBOA, Standar dbred
Breeders of Ontario Association.
A It could be. | can't coment. |
don't know.
1598 Q And it says under HI P Funding
Model -- do you see that headi ng?
A Yep.
1599 Q "Addi tionally, the group will be

tasked with review ng the Programs
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current fundi ng nodel, another

project directed by the ORC Board."

Did the ORC Board direct a group of
I ndustry participants to review the prograns
current fundi ng nodel ?

A | have already testified to that,
that the adm nistration had an ongoi ng consultation
process with the breeders.

Q Ckay. But it looks like there's a
direction to review the programs current funding
model . That seems to be different than just an
ongoi ng consul tati on.

A | don't recall, so | can't
comrent .

As | -- as | testified on Tuesday, the
ORC adm ni stration had a consultation process wth
the signatories to the SARP programto see whet her
there was any appetite to making nore funding
avail able to the breeders' program

That was not -- | guess they coul dn't
find agreement. We'll leave it at that.

Q Ckay, but ny understandi ng was
t hat happened around -- this is in 2012.

A Wel |, again, | don't recall this,

so | can't comment anymore. Cbviously, we were
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wel | aware of the comments coming fromthe breeding

sector that the trickle down format wasn't working
for them so if there was another neeting or
process going forward to | ook at how H P coul d be

| nproved, that would not be a surprise, but again,
the ORC was powerless to do anything. Al it could
do was nove noney fromwthin the current funding
bl ock, that's it.

Q Ms. McNiven continues though:

"As you know, the Programis

not sustainable under the current

model and significant decisions wll

have to be nade in the near future

to either secure new funding or nake

significant cuts to the Program™

Agai n, program being the Horse
| mprovenent Program

A Yeah.

Q Was this a nmessage conmunicated to
I ndustry participants by the ORC?

A No, | don't think so. This was
breeders talking to admnistration staff. W would
not be -- the last thing we woul d be doing woul d be
broadcasting that nessage.

Q So you say the breeders were
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telling the ORC that the Horse | nprovenent Program

was unsustai nabl e?

A Vell, I"'mreading -- |'mreading,
'"mjust reading what the witer of this document
I's saying. And so, you know, cuts to the program
could sinply be changing the breeders' awards.

Q Al right. You're telling me you
don't remenber a discussion about the program being
unsust ai nabl e?

A | have told you before, as the
Commi ssion, we didn't have discussions wth these
people. They had discussions with staff.

Q "These peopl e" being Standardbred
breeders?

A Correct.

MR. ROSENBERG Ckay. | want to mark
this docunent SB 0012792 as the next exhibit.

MR MATTHEWS: Perhaps, for
i dentification, M. Rosenberg.

MR. ROSENBERG If you insist, M.
Matthews. That's Exhibit B.

---EXH BIT NO "B": Docunent SB
0012792 marked for identification purposes.

BY MR ROSENBERG

Q Now, M. Seiling, | understand
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that there were sone discussions between yourself

on behalf the ORC and the Mnistry of Finance in
late 2011 with respect to a new nmenorandum of
under standi ng fromthe ORC?

A Correct.

Q Do you renenber who you were
speaking with?

A Not -- no, | don't at this point
intime. | don't.

Q And as | understand it, the new
menor andum of under standing was to appoint the ORC
as the body responsible for determning the
appropriate | evel of horse racing funding in
Ontari0?

A If | saw a docunent in front of ne
that said that, | would agree.

The only thing | remenber is that the
only significant changes -- change to the -- to the
old MU was adding -- they wanted us to, the
Comm ssion to -- looking for the right words now,
to -- financial managenment, | guess, something to
that effect, and accountability, | think, as well,
and | do recall telling the government, and |
suspect that at the same tinme -- and it may have

come through ny executive director, the opening
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di scussions nmarkedly started there, and then |

woul d have had a di scussi on sonmewhere al ong the
line. | told themthat if they were going to add
that to the M, they would have to tell the
I ndustry first, that this would be seen as an
overreach by the Conm ssion, and the reaction woul d
be very bad.

Q So you didn't want that
responsi bility?

A No. \Well, no, because we were
t hen managi ng their business.

Q And you were communicating to the
Mnistry of Finance that the ORC didn't want that
responsibility?

A Well, they were giving it to us.
It wasn't -- it wasn't that we had an option. They
said: W're putting it in there.

Q | see.

A And |, again, made the commrent
back that: |If you're doing this, then you have
to -- then you have to comunicate that to the
I ndustry.

Q (kay. So this was sort of an
econom ¢ oversight mandate that the Mnistry of

Fi nance was --
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A If you want to characterize it

that way, that mght work, too. Economc
managenent, econom c oversi ght.

Q All right. Was it your --

A We're splitting hairs.

Q Was it your understanding that the
Mnistry of Finance was asking the ORC to decide
the anount of funding that the horse racing
I ndustry was going to get?

A No, that was never ny
under standing at all.

Q So what was it that you thought
the Mnistry of Finance was asking the ORC to do?

A Was to deal with tracks --
specifically, my recollection, it had to deal wth
tracks and how they were allocating their funds and
whet her they were doing enough to offer a
conpetitive product such as were they investing in
adequat e marketing, were they investing enough in
their plant; things like that.

It had nothing to do with, with the
SARP programat all. This was the day-to-day
operations of the racetrack.

Q So marketing is a good transition

to nmy last series of questions for you, sir, and
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this is actually where | had intended to start

t oday.

A Ckay.

Q But we, because of the technica
difficulties, started wth the exhibits froml ast
time, but | just wanted to pick up where we |eft
of f last tine.

We were tal king about marketing and
| ooking at sone advertisenents, and | showed you an
advertisement that | said was for the Ontario Sires
St akes and from August of 2012, and you said you
weren't certain about whether the ORC continued to
advertise the Ontario Sires Stakes after it |earned
that SARP woul d be cancel | ed.

You remenber that?

A Correct.

Q And t hat was because you weren't
sure there would be an Ontario Sires Stakes?

A Correct.

Q And that's reflective of the
careful approach that the ORC took to its public
statenments?

A Correct.

Q The ORC didn't prom se things that

it couldn't deliver?
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A Correct.

Q Now, funding for its prograns, the
Hor se | nprovement Program for exanple, now it was
contingent on a lot of things, right?

A Correct.

Q And the ORC didn't nmake prom ses
about noney that woul d be spent in the future from
Its prograns?

A Well, that's not quite correct.

Q Well, help me out then

A Wl |, because with the breed
| mprovenent prograns, one had to anticipate that,
for exanple, the Slots at Racetrack Program was
going to continue, because to -- for breeders to
breed and buyers to buy, they had to have certainty
that there would be a program

So if you were to buy a horse in 2017,
just if the sale had just ended a few nonths ago,
you needed certainty that there would be a program
in place for 2018 and 2019. So we had to -- and
you will see in all the docunentation that you have
taken nme through and that are marked exhibits, you
wi Il see the prograns nove out into future years,
because you had to convey that there was going to

be a program and what type of nmoney they would be
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racing for in those subsequent years.

So we did have to make projections into
the future.

Q VWell, I just want to be clear on
that, sir, because that's exactly ny point.

A | understand where you're going.

Q You never said that the noney
woul d be there because, in fact, you didn't have
budget approval for future years, right?

A Well, we -- | guess we did and we
didn't.

The governnment was apprised of all the
things we did, including the breed inprovenent
progr ans.

They saw the docunentati on we produced.
They saw the projections. During nmy tenure at the
Comm ssion, never once did they say we were not
supposed to do that. They were well-aware of those
proj ections.

Q No, | understand that, sir, but
those are just projections, right? They're
effectively if we have the noney to fund these
purses or these prograns, this is howwe intend to
spend it, right?

A You're splitting -- again, |I've
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given ny testinony. Did we have the noney in hand?

No, it cane in future years, but no one ever
said -- whether it be OLG or the governnent of
Ontario, no one ever said not to put those nunbers
forward and project themand, in fact, wthout
those projections, you wouldn't have had a breed
| mprovenent program No one woul d buy a yearling
I f you put a question mark of what the purses were
going to be for the comng year. There would be no
program

Q No, | understand that's the
reality in which you found yourself working; that
you didn't have the noney in the bank, and yet, you
had people who were |looking to you for long-term
assurance, right?

A Correct.

Q But the best you could give them
was: These are our projections as to how we woul d
spend the noney if we had --

A | don't recall ever sending them
projections. You and | know what we were doing.
My testinony is -- | can't say anything different.
That's what it is.

Q Well, hold on a second. Sir, |ast

time we | ooked at these things that are called
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projections. | can take you to them

A | understand they're projections,
but | said to you, you and | know they're
projections, but we didn't put a big asterisk in
front and say they're projections. That was our
guesstimate of what the program would be worth.

Q No, no. Sir, | want to be clear
on this.

The tables that M. Mtthews took you
to last time, which show spending going out a
nunber of years -- and | can find themfor you
al though you will have to get the exhibit back up.

You w || agree that those all say,
"Projections" at the top, right?

A If you tell me -- if you and
M. Matthews are looking at it and say they're
projections, | wll agree with you. | don't recal
t hat .

All 1 knowis that the industry took
that to believe that's approxi mately what they
woul d be racing for in that year

Q All right. But as we discussed
| ast time, that understanding was contingent on a
nunber of things, right? Like the anount of noney

that you got fromwagering, right?
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A Ri ght.

Q And |i ke the amount of noney that
you got fromthe slots progranf

A Correct, but on the other hand,
those two numbers were fairly predictable.

Q Well, they were fairly predictable
if, you know -- | nean, they had been predictable
I's what you're saying, right?

A Well, they were until the program
was ended, yes.

Q Right. And so |I'mlooking at
Exhibit 16, and | think that M. Mtthews wl|
agree that these charts are headed "Projections".

A Yeah.

Q So, you know, the projections that
go out a nunber of years. | understand that you're
comruni cating to the industry and trying to give
them as nmuch certainty as you can by naking
projections, but at the end of the day, you are not

prom sing themthat this noney will Dbe there,

right?

A Prom sing, we couldn't prom se,
but expecting it, yes, and | -- you and | can agree
to debate this all day long, and all |I'magoing to

tell you again is that wthout those numbers, no
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13:14: 15 1 one, virtually no one, would have bought a

13:14: 20 2 yearling.

13:14:20 3 | 1637 Q Ri ght .

13:14: 23 4 A And a track record, a proven track
13:14: 26 5 record, that gave people confort in the fact that
13:14: 29 6 our projections were pretty close.

13:14: 31 7 11638 Q Right. You had, in previous

13:14: 34 8 years, projected, and as it happened, as you say,
13:14: 37 9 you cane pretty close, right?

13:14: 39 10 A Yes.

13:14: 41 11 | 1639 Q But | guess what |'mgetting at
13:14: 46 12 here is that that's -- that's the confort that
13:14:48 13 people in the industry could take, right?

13:14:50 14 A Correct.

13:14:54 15 | 1640 Q But, you know, we can take a | ook
13:15: 00 16 at a document that | have in the brief that | gave
13:15: 16 17 you. This is Tab 4. It's a docunent that | pulled
13:15: 36 18 of f the internet yesterday.

13:15: 38 19 MR MATTHEWS: | want to be very clear,
13:15: 40 20 M. Rosenberg, before you put this document to the
13:15: 44 21 W tness, which | appreciate you seemto have pul | ed
13:15: 47 22 off the Internet, but if you're going to be trying
13:15: 49 23 to make a substantive point about this, our

13:15:52 24 position is that it's not appropriate given that
13:15: 55 25 M. Seiling has already testified that he left the
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13:15:58 1 Industry in 2013, asking himto give you a view on
13:16: 01 2 a docunent that purports to relate to the year
13:16: 05 3 2018.

13:16: 08 4 MR. ROSENBERG Wy don't you let ne
13:16: 09 5 ask the question first, M. Mtthews, and then you
13:16: 11 6 can obj ect.

13:16: 11 7 BY MR ROSENBERG

13:16: 13 8 | 1641 Q You have that docunent, sir? It
13:16: 14 9 says --

13:16: 14 10 A | have it in front of me, Notices
13:16: 14 11 & Updates, Ontario Racing Announces 2018 SIP

13:16: 24 12 Pr ogr anf

13:16: 24 13 | 1642 Q Yes. You see it?

13:16: 26 14 A | see it.

13:16: 27 15 | 1643 Q And what that is, is -- it |ooks
13:16: 30 16 to me to be an announcenent of the amount of noney
13:16: 33 17 that would be available for the Ontario Sires Stakes
13:16: 39 18 in 2018, right?

13:16: 41 19 B MR, MATTHEWS: | object.

13:16: 43 20 THE WTNESS: Gkay. Go on.

13:16:45 21 BY MR ROSENBERG

13:16: 45 22 | 1644 Q And that was the way that it
13:16: 46 23 happened during your time as conm ssioner; that on
13:16: 49 24 a yearly basis, you would get actual approval for
13:16: 54 25 the anount of noney that was available for the
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13:16: 56 1 Hor se | nprovenment Progranf
13:16: 58 2 A | can't conment on this, and |
13:17:00 3 wi Il not give any evidence because | don't know
13:17:02 4 what the arrangenent is between racing and the
13:17:09 5 government now, so | can't comment. |t may be
13:17:12 6 totally different. | don't know, so | can't
13:17: 14 7 comment .
13:17:16 8 | 1645 Q But I'mjust trying to understand,
13:17:16 9 Sir.
13:17:19 10 A | can't comment. | will not
13:17:20 11 comment .
13:17: 20 12 | 1646 Q " mnot tal king about the
13:17: 22 13 relationship today. |'mnot asking you to conmment
13:17: 25 14 on that.
13:17:25 15 A | amtal king about this docunent
13:17: 26 16 you have here.
13:17: 27 17 | cannot comment on it because | don't
13:17: 30 18 know on the basis of which they base that
13:17: 34 19 announcenent .
13:17:35 20 | 1647 Q (kay. Forget the docunent in
13:17: 38 21 front of you. Let ne just ask you this question:
13:17: 40 22 VWhen you were the conm ssioner of the Ontario
13:17: 42 23 Raci ng Conmission, did the amount of noney
13:17: 44 24 avail able for the Horse I nprovenent Program get
13:17: 46 25 approved on a yearly basis?
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13:17: 49 1 A Not to the best of ny know edge,
13:17:52 2 no, but I can't remenber. Actually, | can't

13:17:56 3 remenber. The governnent was aware of the

13:18:01 4 projections. | never once heard them-- the

13:18: 06 5 governnent cone back and say not to do that, that
13:18: 08 6 this is wong.

13:18: 08 7 So the governnent was fully aware of
13:18:10 8 the projections going out in the future as to the
13:18:15 9 val ue of the program

13:18: 16 10 | 1648 Q Right. No, | understand that's
13:18: 17 11 your position, sir.

13:18:18 12 What |'mtrying to get at is the

13:18: 20 13 mechani cs of how this actually worked.

13:18: 21 14 A | just told you, sir, that we put
13:18: 23 15 proj ections out.

13:18: 25 16 Not once did | ever hear the governnent
13:18:26 17 say not to doit. That's -- that's ny recollection
13:18:30 18 of how the process went.

13:18:31 19 | 1649 Q | understand you renenber that you
13:18:33 20 made projections, but in terns of when you actually
13:18: 36 21 had the funding to pay for a particular year's Sires
13:18: 45 22 St akes, when did that happen? Wen did you know
13:18: 46 23 you had the nmoney to pay for a particular year's
13:18:50 24 Sires Stakes?

13:18:50 25 A | can't give you the timng. It
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was not part of our responsibility. That was the

admnistration. It was not a board issue.

Q All right. And if we think back
to the docunments that M. Matthews took you
t hrough, we've tal ked about the projections. He
took you through a nunber of annual reports. W
tal ked about advertisements.

In any of the statenents that were nade
by the ORC during your time as conm ssioner, do you
remenber any of those statenents being untrue at
the time they were nade?

A No.

Q And, of course, you woul d have
t aken reasonable care to ensure that the ORC wasn't
maki ng untrue statenents, right?

A Correct.
aB MR MATTHEWS: So | object insofar as
you' re asking about a |egal standard here, M.
Rosenber g.

BY MR ROSENBERG

Q Do you understand what reasonabl e
care is, sir?

A | do.

Q And again, you would have taken

reasonabl e care to ensure that the ORC was not
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maki ng untrue statenments?

A W had an -- we had -- the whole
account -- the whole programwas audited and which
you know | have already testified.

Q But nore than that, in making
statenents to the public, you would have taken care
to ensure that what the ORC was saying was true,
ri ght?

A Correct.

And you did, in fact, take such
care?
Par don ne?

You did take such care?

> O >

To the best of our ability.

Q We had a discussion about whet her
the SBOA -- sorry, whether the ORC continued to
advertise for the Ontario Sires Stakes program after
t he cancellation of SARP and so | wanted to show
you two documents -- three docunents.

|f you look at Tab 1 of the brief that
| gave you

A Yeah.

Q This is a docunment, OLGSB 1302,
and if you look at the first two pages, you wll

see that the print quality isn't great. |f you
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scroll down to the third and fourth pages, you'l

see the print quality is better

A | only see -- just Tab 1?

Q Tab 1. It's an article, Average
Sale Price of--

A Ch, yeah. Yep.

Q --Canadi an Yearling Sal es,
Sept enber 16th, 2013?
A Yeah.

Q You will see, fromthe bottom of
the page, it appears that this docunent was
accessed on Novenber 17th, 2014?

A | see nothing untowards of that.
That's tal king about past results. It's not
tal king about the future.

Q Right. And that is, we'll agree,
the banner on the right-hand side, that's an
advertisement for the Ontario Sires Stakes?

A "Racing Future"? I'mnot sure. |
don't renmenber, but --

Q No. Look at the first page, sir,
or page 3 of the docunent.

You see, there's "New for 2015, Ontario
Sires Stakes, over $700,000 in new purse bonuses"?

A This is the Standardbred breeders'
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publication, not a Racing Conm ssion publication.

1664 Q No. But it's like the other
advertisements that we saw.

This is the Ontario Racing Conm ssi on,
| assume, paying noney to place an advertisenent?

MR. MATTHEWS: M. Rosenberg, again,
this is after --

THE WTNESS: But, sir, again, |I'm
going to -- | don't see anything, and if you direct
me toit, I'Il agree with you.

VWhat | see here is information based on
past results; nothing into the future.

BY MR, ROSENBERG

1665 Q Well, it says:
"Qver $700,000 in new purse
bonuses for Ontario-sired

t wo-year-ol ds, new for 2015."

So surely, that's tal king about --

A Ckay. | don't -- | don't seeit,
but anyway, I... Umm Al | can --
1666 Q VWll, I want to nake sure you have

the right page in front of you, then, sir.
A Ckay. 'Average sale price up at
Canadi an Yearlings, SBOA'?
1667 Q Yes.
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A "St. Lad's Farnt in the top right

corner?

Q Yes. Now, |ook under "St. Lad's
Farm. Do you see that advertisenent?

A It says, "To reach..."

"St. Lad's", yeah.

Q You see:

"Qver $700,000 in new purse
bonuses for Ontario-sired

t wo-year-ol ds, new for 2015."

A Just a mnute. |'mputting ny
glasses on. | can't...

Q If you [ ook at --

A If you just give me a chance to
read it, sir. | see nowthe 2015. | have never
seen this docunent before, and it's not sonething
that -- that | or the board woul d have approved.

Q And why is that?

A Because there was no -- there's no
guarantee there was going to be any programin the
com ng year

Q And so where there's no guarantee
that there's that program you and your board
woul dn't have approved an advertisenent suggesting

that people should rely on one, right?
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A Well, at that point in time -- and

again, | have told you this -- tracks were not
going to apply for race dates for the comng year.
| have testified to that on a nunber of tines. So
If we didn't have one racetrack that was going to
race, it would be very difficult to have a Sires
St akes race.

Q Ckay. No, | understand that, sir,
but this is now 2014.

MR MATTHEWS: So | want to register --

THE WTNESS: If it's 2014, then I'm
out of the picture, so | can't coment on it. |
t hought you were taking me to -- and | apol ogi ze, |
didn't twig.

| was gone in 2014, so | can't even
comrent on this ad, so disregard anything |I've said
on this ad or this -- | was not part of it, and so
| have no comrent, | have no know edge.

MR. ROSENBERG Al right. Then,
perhaps, for identification purposes, we could mark
as the next exhibit, OLGSB0001302, 1330, and 1331,
both the copy, as produced, and the better print
qual ity copy.

MR MATTHEWS: So can | just -- it's

not clear to me, M. Rosenberg, because certain of

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

13: 26: 06
13: 26: 08
13:26: 12
13:26: 14
13:26: 16
13:26: 20
13:26: 21
13:26: 23
13:26: 27
13: 26: 30
13: 26: 33
13:26: 35
13: 26: 44
13: 26: 45
13: 26: 48
13: 26: 54
13: 26: 55
13: 26: 55
13: 26: 55
13: 26: 58
13: 26: 58
13:27: 01
13:27: 01
13:27: 05
13:27:10

© 00 N o o A W DN PP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1674

] Page 514
t he docunments we've been | ooking at don't appear to

have docunent identification nunbers in the bottom
| just want to be clear we have a shared
under st andi ng of what's being marked here. So if
we start with what you've labelled as Tab 1.

MR. ROSENBERG.  Yes.

MR MATTHEWS: For me, Tab 1, | have a
t wo- page docunment that's OLGSB 1302. Fol | ow ng
that, | have a further two pages that don't appear
to have any docunent identification at all.

MR. ROSENBERG So that's just a better
print of OLGSB 1302.

THE WTNESS: And just for
clarification, | cannot comrent on anything in Tab
1 because | was no |onger at the ORC

M5. MACHADO One is from Septenber
2013.

BY MR, ROSENBERG

Q Ms. Machado is noting that the
article is from Septenber of 2013, but | think
that --

A Well, that's not what you were
trying to take me to. It says, Purchase for 2015,
so it can't be a 2013 article when it's talking

about 2015, | wouldn't think.
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13:27: 11 1 MR. MATTHEWS: So | think the

13:27:12 2 difficulty is that, given the point in tinme at

13:27: 16 3 whi ch this page gets printed off fromthe Internet,
13:27: 20 4 the advertisenents are the advertisenents that
13:27:22 5 appear on that website at the tine the page is

13: 27: 25 6 printed off. So notw thstanding the fact that the
13:27: 28 7 article, itself, is dated Septenber 16th, 2013,
13:27: 32 8 given that it was printed on Novenber 17th, 2014, |
13:27: 37 9 expect that the advertisenents reflect the

13:27: 39 10 | advertisenments that were on that website on

13:27:42 11 November 17th, 2014.

13:27: 45 12 THE WTNESS: So then if we nmake that
13:27: 48 13 assunption, then ny earlier comments about the
13:27: 54 14 ver bi age stand, that they're about what had

13:27:57 15 happened, not what was going to happen.

13:28: 01 16 MR. ROSENBERG. Ckay. So we have OLGSB
13:28: 07 17 1302 and a better print, OLGSB 1330, which is an
13:28:19 18 article title Ontario-Sired, Bene Bene, Brings
13:28: 23 19 H ghest Anobunt Ever Paid For Ontario-Sired Trotter,
13: 28: 27 20 from Cct ober 1st, 2014, and a better print of that,
13:28: 34 21 and OLGSB 1331, which is an article titled Mach
13:28; 47 22 Three Filly, Jimney Three, Tops Forest Gty

13:28: 48 23 Yearling Sale, dated Cctober 13th, 2014 and a
13:28:51 24 better print of that.

13: 28: 55 25 Those docunents together nmake up the
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next Exhibit, and M. Matthews, if you insist it be

for identification, --
MR MATTHEWS:  Yes.
MR. ROSENBERG -- it will be Exhibit

MR, MATTHEWS: Yes, thank you.

---BEXHIBIT NO "C': OLGSB 1302, OLGSB
1330 and OLGSB 1331, narked for identification.

THE WTNESS: Gkay. |In fact, |I'mjust
| ooking at this docunment right now, uh, to confirm
its date.

If you ook at the top, left-hand
corner, it says, "For the |atest news on the

breeders' lawsuit," so the ad has been added in, is
what |'m saying.
BY MR ROSENBERG
1675 Q That's quite right.
We were looking, | think, at a late
2014 announcement of 2015 Sires -- Ontario Sires
St akes incentives.
A Yeah. So again, | have no
conment .
Are we done?
1676 Q We're certainly done with that

docunent, sir.
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Wth respect to the ORC, could people

sue it while it was in existence?

A |"msorry, | couldn't hear you

Q Coul d people sue the ORC while it
was in existence?

A There were chal | enges in court
over decisions. That's the best of my -- | don't
know of any lawsuit against the ORC. | know that
decisions that the ORC nade, as all decisions, are
open to review by the courts.

Q Was it your understanding that ORC
was a separate |egal person?

A | believe it to be. It's an
agency of the Crown. You woul d know better than I
You represent one.

Q Yes, sir. For ny next question, |
woul d have you turn up the brief of exhibits, but
perhaps we could do this. No, | know the hassle.

Let me try it this way: You recall
last time M. Matthews showed you Exhibit 21, which
was OLG SB 0000586, which was a consultation
menor andum prepared by OLG from ORC s March 24t h,
2011 meeting with QLG You had an opportunity to
review that consultation nenorandum

Do you renenber if it accurately
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reflected what was said in that neeting?

A Wthout |ooking at it, I can't --

| believe | -- if you go back and | ook at ny
testinony, that would be the answer. | was
questioned on it already. | wouldn't change ny

testinony fromwhat M. Mtthews asked ne, so |
suspect you already have it in the transcripts.

Q Yes. No, | had sone followup
questions, but | would like to avoid having to
go. ..

A So, are you telling me | have to
go back and pull it up?

Q No, no, let's avoid that.

MR. MATTHEWS. |s there a particular
statenent that you want to put to himand ask him
if it was accurate?

BY MR ROSENBERG

Q No. That's all right. Wy don't
we just keep going.

A Are we going to finish today?

Yes, |'mal nost finished.

A You said that sone tinme ago, and
|'ve got Ms. Machado yet.

Q No, | understand that, sir.

A. Thr ee- and- a-hal f hours.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

13:33: 41
13:33: 43
13:33: 45
13:33: 45
13:33: 47
13:33: 49
13:33: 49
13:33: 49
13:33: 51
13:33: 53
13:33: 53
13:33: 54
13:33: 56
13:33: 57
13:33: 58
13:34: 01
13:34: 14
13: 3416
13:34:19
13:34: 20
13:34: 25
13:34: 28
13:34: 29
13:34: 29
13:34: 31

© 00 N o O b~ W NP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1685

1686

1687

1688

1689

1690

_ Page 519
Q Vell, sir, we have only been at

this for two-and-a-half hours today.

A Vell, we started at 11:00, did we

not ?

Q Yes, and it's now 1: 30.

A Ch, 1:30, sorry.

Al right, sir, it sounds |ike

you're --

A |'"mjust learning howto tel
tine.

Q Do you want a break? |'m al nost
finished.

A No, let's keep going, because |
understand -- and | don't know how | ong Ms. Machado
I's going be, and we want to be done.

Q Al right. In your notes -- this
Is Exhibit 34. I'mnot going to ask you to turn it
up because | just amasking for clarification of a
stat enent .

You wote sonething to the effect of:

"Way did OHRIA hire a Tory

( Sadi nsky) --
A Yeah.
Q -- and have a | obbyi st who

represents Maw"
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What did that nean?

A | think what it meant was that it
was ny understanding -- well, first of all,
M. Sadinsky was a well-known Conservative in the
past. |t seened strange that one would hire a
wel | - known Conservative to | obby the Liberal
government. Also, it was alleged that M. Sadinsky

was doing some work for MaVv the casino conpany.

Q | see.

A That was the reference. | have no
basis or proof that he was -- had done anything for
MaM | have no way of know ng. There had been

rumours to that effect, so it's just a question.
It was nore, | guess, a reference to the political
smarts and not the legal smarts of some people with
OHRI A

Q Right. Now, you told us that
ultimately you were told to either resign or be
fired fromthe ORC?

A Correct.

Q Were you di sappointed wth this
deci si on?

A Surprised. | had -- | was
supposed to have a nmeeting with the government. |

was going to France to visit ny granddaughter. The
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day -- | can't renmenber, the day before or the day

of the nmeeting, it was cancelled, and nmy Executive
Director and | spoke from Engl and and that's when
t hey conveyed the nessage to me either to --
either -- that he had been told -- had a message
fromthe governnent to resign or be fired.

Q And you say you were surprised,
but were you al so di sappoi nted?

A | wll leave it at surprised.

Q You still felt like there was a
l ot of work to do at the ORC?

A Again, sir, | was surprised.

Q Did the way with -- your time at
the ORC |l eave a bitter taste in your nouth?

A No, we -- | think during ny tenure
there, we acconplished a lot for the good of horse
racing on a whole w de range of issues.

Q No, | understand that, sir, but
surely, you felt that there was nore that you could
do at the ORC?

A Vell, I didn't know whether there
was going to be an ORC. So again, |'mleaving it
I"msurprised. It speaks for itself.

MR. ROSENBERG If you just give ne a

monent, | will review ny notes and confirmthat |
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don't have any further questions.

THE WTNESS: (kay.

---Recess at 1:37 p.m

---On resuming at 1:39 p.m

MR ROSENBERG Al right, sir. Those
are ny questions. Thank you very nuch

THE WTNESS: Gkay. Thank you. So are
you -- we'll hang up. Are you going to call -- how
| ong before you're going to call me back? |
recogni ze that the court reporter needs a break, so
| appreciate that.

MR MATTHEWS: Well, let's go off the
record here.

---(Di scussion off the record.)

---Luncheon at 1:40 p.m

---On resumng at 2:07 p.m

EXAM NATI ON BY Ms. MACHADO

Q CGood afternoon, M. Seiling. |
will try to make this as painless as possible.

A Ckay.

Q Hopeful Iy, we don't have to turn
up any docunents. | don't suspect that we wll

A Vel |, good, because right now I
was explaining to M. Mtthews in your absence, |

turned nmy conmputer off. 1've turned it back on
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just in case, and Mcrosoft sent down a ton of
stuff for like -- so 20 mnutes now. It now

says -- before it said it was a hundred-sonething

per cent conplete. Nowit's gone back to 30 per
cent conplete, so...

Q All right. Well, we'll let it do
its thing while we have our conversation then.

So really I"mjust kind of confirmng
certain points, so | wll be junping around a
little bit.

A Ckay.

Q One thing | know we have tal ked
about quite a bit was the three-|egged stool, and
you said before, | think, that the three-I|egged
stool for you is breeders, horsepeople and tracks.

I's that right?

A Correct.

Q Ckay.

A And that's a commonl y-accepted --
that isn't ne. You talk to anybody in racing,
that's a standard colloquialismfor |ack of a
better term

Q Got it, and horsepeople, in your
definition, is that just the owners of the

racehor ses?
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A No, that would be owners,

trainers, drivers, jockeys, grooms, put that whole
category in there.

Q Ckay. It was ny understandi ng
that that was just the owners when you were
answering before, but --

A Not really. They fall under that
cat egory.

Q Ckay, and so when we're talking
about the purse accounts and trying to negotiate
purse accounts and you said that those are between
the tracks and the horsepeople, you' re talking
about that whole crew of people?

A They have an associ ati on that
represents them

Q And that's OHHA?

A Not -- no, well, depending on
where in the Province, there are at |east --
there's at least three. You have OHHA, you have
COSA, and you have -- oh, |'ve got to think.

They're the group that would represent horsepeople

at Rideau Carleton. | forget whether it's
Eastern -- | did know the name, but | don't
remenber whether it's Eastern Ontario -- oh, |I'm

sorry, Capital Region it's called. They're called
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Capital Region Horsenmen's Association, sonething

li ke that.

Q (kay. Haven't heard of those
fol ks before, but --

A Wl |, you | earned sonething new
t oday.

Q | learn sonething new absol utely
everyday. So in each of those three associations,
are you telling ne then that their menbers would be
the owners of racehorses, as well as the trainers
and the jockeys, et cetera?

A Ch, yeah, and actually, there's
anot her group. The Thoroughbreds woul d have --
Thor oughbreds and Quarter Horse would have their
own association as well. Again, we're just talking
about Standardbred. To the best of my know edge,
there's three.

And yes, the various groups are
represented by the association, and they have
el ections to vote in the representatives,
directors.

Q Ckay, and those purse accounts
then, they're treated differently fromtrack to
track, so the -- is ny understanding.

s that right?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

14:11: 07
14:11:10
14:11:11
14:11:13
14:11:17
14:11:17
14:11:18
14:11:19
14:11:21
14:11:21
14:11: 24
14:11:27
14:11: 28
14:11:31
14:11: 34
14:11: 36
14:11: 38
14:11: 40
14:11: 40
14:11: 42
14:11: 45
14:11:51
14:11:53
14:11:55
14: 1157

© 00 N o O b~ W NP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1710

1711

1712

1713

1714

1715

Page 526
A No. They would all be the sane.

Q Ch, okay. Because | thought you
were saying that at each track, there's a
negotiation for what the purse account is going to
| ook Iike?

A Ch. As to the split.

Q As to the split, yes.

A It could be different, but they're
treated the sanme.

Q By "treated the same", you nean
fromthe purposes of the ORC, you have to audit it
in the same fashion?

A That, and how noney is disbursed.

Q Ckay. How noney is disbursed or
how much? It's the split that | amreally
Interested in.

A VWll, the -- so the noney goes
into the purse account.

Q Yes.

A Hor sepeopl e -- the horses race and
that noney is then allotted out to the horse
owners, depending how they finish.

Q Ri ght.

A And so depending fromtrack to

track -- and |'mgetting maybe -- 'l just say
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that it's paid out, because in sone places owners

may have an account. They just deposit it in their
account. Like at Wodbine and Mohawk, it's
deposited in their account. Oher snaller tracks,
cheques are witten and given to the owners, but
the payout is the sane. So 50 per cent for
finishing first, 25 and down to a fifth place
finish. So that's -- in a Standardbred race,
that's standard across the board.

Q Ckay, and how about the split wth
the racetrack though, because they get some anount
of -- | thought that was what they were
negotiating, or is --

A Each horsenman association
negotiates with their respective track to determ ne
the split on the conm ssions from wagering.

Q Ckay, so that's what | nmean. So
at the end of the day, how nuch is actually
available in the purse for the races versus the
racetrack is contingent on whatever agreenent that
track has wth its horsepeople, is that right?

A Correct.

Q Ckay. Al right. Thank you

Onthe -- like | said, we're going to

be junping around a little bit. On the
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advertisenments --
A That's all right.
Q -- that you have seen before, the

ones that encourage people to race, breed and buy,
I think it i Do | have that wong?

Yeah.

Yeah.

It's close enough.

S.
A

Q

A

Q Cd ose enough.
A | know what you're talking about.
Q You know what |' mtal king about.

A Yes.

Q So did Ontario ever give the ORC
the nmessaging that it wanted to go into
advertisements?

A They certainly approved it, and |
can't tell you whether they did or not.

| can tell you that |I'maware that
they -- the Mnistry -- Mnister's office. |
better say the Mnistry, because sone staff people
in the Mnistry -- fromthe Deputy Mnister on down
may get upset. W had -- we couldn't get them
to -- for the longest time to give us an okay to

rel ease our annual report, so we had 2009 to 2010

go just about the same tinme, and we were told to
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take the foal off the front cover of one of those
reports. | can't tell you which one, but |I'maware
of it.

So I would have to say that yes, they
did have input intoit. They certainly saw them
before it went, and | wouldn't necessarily be aware
that -- of how much they would have said, but | do
know they saw it and, of course, in this one
I nstance, | do know they nmade a request to have --
not a request, an order to have it changed. So

they saw all the adverti sing.

Q kay. So --
A | n advance.
Q | have | ooked at the nenorandum of

under standing, and | don't see anything in there
that says you have to pass the advertisements on --
you know, the small ads that you would place in
newspapers, et cetera, but you're telling ne that
each one of those ads had to be approved?

A To the best of -- | didn't say
t hey have to be approved.

Q Ckay.

A To the best of ny ability, Wendy
Hoogeveen inforned the governnment and woul d

communi cate to themregularly on what she was
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doi ng.

Q Ckay. So you can't say
specifically whether she woul d have been sendi ng
the advertisements to the government? You assune
that that was part of her responsibilities?

A It was her -- |I'mnot assumng it
was her responsibility.

Q Ckay.

A And | woul d be 99.99 per cent
certain that, when she sent stuff down, she woul d
send a conpl ete package down so they would see the
adverti sing.

Q And what do you nean by conplete
package?

A Vell, she wouldn't send bits and
pi eces of information down on the program

She would -- as the plans were evol ving
for the comng year, she would send down a package
as part of what was going to be happening, along
with we were maki ng changes to a program marketing
initiatives, stuff like that. | don't believe that
she woul d just be selective given her thoroughness.
She had a history of sending nore -- of doing nore,
not | ess.

Q kay
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A | will leave it at that.

Q Fair enough. You weren't copied
on those reports though? You probably had enough
e-mail comng to you al ready?

A | woul d not be copied on them
because we -- we woul d get the package at the end
of the cycle giving our final approval for it to go
forward and not necessarily -- we wouldn't approve
every ad, that wouldn't come to us.

Q |'msorry, you wouldn't approve
every ad?

A No. W woul d approve a narketing
initiative. She would tell us what she was going
to do.

We... | was a greater believer in not
counting pencils with my staff.

Q Fair enough. So you wanted them
to have enough berth to be able to carry on their
jobs, | guess?

A Exactly.

Q VWhen you said that you woul dn't
approve certain ads, is there sonething that sticks
in your mnd as sonething you said, Absolutely not,
that can't go out?

A No, what | was saying earlier, |

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

14:17. 31
14:17: 33
14:17: 35
14:17: 38
14:17: 38
14:17:41
14:17:41
14:17: 43
14:17: 46
14:17: 49
14:17:50
14:17: 51
14:17: 54
14:17:58
14:18:00
14:18: 03
14:18: 03
14:18: 06
14:18: 10
14:18: 10
14:18: 16
14:18:19
14:18: 21
14:18: 21
14:18: 24

© 00 N o o A W DN PP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1735

1736

1737

1738

) ) _ Page 532
think I"mreading you right, we would never have

approved of anything going out in a marketing sense
once a decision was made to end SARP.

Q Ch, okay.

A Not knowing if there was going to
be a program

Q (kay. No, fair enough. No,
you're not reading ne right, because you're
probably ahead of me, maybe 16 questions |ater.

A Ckay, |'msorry.

Q | know it's hard, because you're
hoping to just get to the chase, but sonetines --

A No, no, I"'mfine. | just
m sunder stood you. | apol ogi ze.

Q No, no, fair enough. So |'mjust
asking if -- like every once in awhile obviously
you woul d change marketing plans or you mght get a
mar keting agency involved to better communicate
what ever ideals the ORCis trying to promote. |'m
just asking if Wendy woul d or somebody woul d be
show ng you the advertisenents and saying: Are
t hese okay to go?

A She would -- | nean, she would
fromtinme to time, but | don't recall we approved

t he ads.
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Q You general |y approved the ads?

A No, we did not approve the ads. |
don't recall approving each individual ad.

Q Ch, okay. So this was a -- this
was her directive, and she was sort of entitled to
run with it?

A Correct.

Q Ckay. Now, you had a bit of a
di scussi on about the projections with ny coll eague,
M ke Rosenberg. | guess |I'mtrying to
understand -- you'll have to help nme out here.

A Ckay.

Q When sonebody is going out to
breed a horse, maybe they saw some of the ads,
maybe they said, Well, gosh, | would like to be
able to -- you know, | hear there's a |lot of noney
inthis or there can be, so | would like to go out
and try and breed a horse. Wen they start out in
that process, do you agree with ne there's no
guarantee that they're going to nake noney off of
thi s obviously?

A Well, it's |like any other
busi ness. There's no guarantee you're going to
make noney.

Q Right. And especially in this
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I ndustry, it seems to be it's kind of feast or

fam ne, because ultinmately you end up with a horse
that's fantastic and could nake $1-mllion, or you
probably end up with a lot of duds that, you know,
maybe don't even make it to the racetrack.

A That is inherent in the business.

Q Ckay.

A It isa.. Wll, there's -- when
you breed a horse, there's no guarantee, first of
all, that the mare is going to get in foal

Q R ght.

A There's no guarantee that the --
what you're going to get for that foal if you go
sell it, and there's no guarantee that it's going
to nake it to the races, and if it does go to the
races, there's no guarantee how well it wll do.

Q Ckay, and to get one of the
breeders' awards, it means that the horse that
you' ve bred has to have conpeted at some point, and
that's how you get entitled to a breeders' award,
Is that right?

A Correct.

Q (kay. So that's a few stages down
where you' re hoping you' ve created a good foal, the

foal is good enough to be sold, or you have deci ded
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to go on as a breeder to actually race it yourself

and then it has to actually participate in races,
and that's how you get one of those awards?

A Correct.

Q Ckay. And then to get the sort of
sweepst akes of horse awards, you have to actually
have your horse win sonething for the breeder to
then be entitled to --

A Yeah.

Q -- like bonuses basically for
having bred the w ning horse?

A Yeah, just a correction. To get a
breeders' award, the horse woul d have to have done
well, not -- if you're the breeder of a horse
that's just raced in sone races, you don't get a
breeders' award. It has to have finished in the
money and done wel | .

Q Ckay. Thank you for that.

A So just entering a race doesn't
get you a breeders' award. |It's based on how well
it does in the race and races.

Q Gotcha. So fromthe person -- the
naive me who is thinking of getting involved in the
I ndustry because | see all of this noney that's

avai |l able to be won, what ['ve lost is, if that
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money is not available next year, is the chance to

get a large award, is that fair?
aB MR MATTHEWS: Can | just interject?
don't understand how this relates to the liability
part of your case, Ms. Machado. This is notions
for summary judgnent on liability only. Damages
are not on the table at this juncture. |'m
struggling to understand how this fits in any way
with the liability issues.

M5. MACHADO. As | understand it, the
Plaintiff has a notion on the table as well for
sunmary j udgnent .

MR MATTHEWS: On liability.

MS. MACHADO. Thanks. Thanks for your
objection. | wll continue on.

BY M5. MACHADO

Q So did you understand the question
or should | try and rephrase that, sir?

A Wiy don't you rephrase it?

Q Ckay.

A Repeat it, just repeat it.

Q | won't be able to repeat it
because | can't renmenber it either, so let me do ny
best .

A You have the sane di sease | have.
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Q That's right. Just younger, so

I'mat a greater |oss here.

So we were tal king about the person who
has decided to get invested in the industry and
decided to breed in the industry because they've
seen that there's potentially a ot of noney to be
had for a wi nning horse.

So when that noney is no |onger there a
year fromnow or two years fromnow, would you
agree with me then that what they've lost is sort
of the chance at making a good anount of noney in
the future?
aB MR MATTHEWS: So sane objection on the
basis --

M5. MACHADO | understand it.

THE WTNESS: Well, first of all, it's
a slight correction.

BY M5. MACHADO:

Q Yes.

A If | amthe breeder, |'m breeding
t hese horses based on the foals are going to be
eligible to a Sires Stakes program which is
currently worth X mllions of dollars.

If that programwasn't there, |

woul dn't have bred them | wouldn't be in that
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busi ness.

Take it the next step further. [If [I'm
the owner, if that programis not there for X
mllions of dollars, |I'mnever going to buy the

foal .

Q | understand that. |'mjust
saying though that if you're participating in this
I ndustry, you're participating wth the hope --
basically, you're ganbling with --

A | know where you're trying to get
me to go, but | have given you nmy explanation. |
can't go any further.

Q Well, it's not about going further
exactly, M. Seiling. Al I'msaying is what
you' ve already kind of articul ated.

A |'ve already given you what |
think you' re |ooking for.

Not every horse is guaranteed to nmake
money.

Q Right. Fair enough. | think I
heard you correctly before, M. Seiling, that you
saw the government's decision to cancel SARP as a
government policy? |Is that right?

A No. What | had said in ny

previous testinony, as it relates to the Racing
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Comm ssion, government makes the policy.

Q Yes.

A The Racing Conmi ssion enforces the
rul es.

Q Fair enough. So the decision to
cancel SARP, was that a governnent policy in your

Vi ew?

A It was.
Ckay.

A It certainly wasn't the Racing
Comm ssi on.

Q Fair enough, fair enough. And
the --

A Just as an add-on to that
questi on.

Q Yes.

A Taking the willing sense of
di sbelief, even if the Racing Conm ssion, we were a
signatory to the..., to the stakehol der agreenent,
SO we were a bystander from Day One.

Q "The stakehol der agreenment”; which
agreenent are you tal king about?

A Vel |, the agreenent signed between
OLG the governnment, and the racetracks. The

sitehol der agreement. Isn't that what we're

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

14: 25 45
14:25: 47
14:25: 47
14:25:50
14:25:53
14: 25: 56
14: 25: 56
14:25: 56
14:25:58
14:26: 00
14: 26: 02
14: 26: 05
14:26: 05
14:26: 07
14:26: 10
14:26: 10
14: 26: 10
14:26: 14
14:26: 17
14:26: 19
14:26: 21
14:26: 25
14:26: 27
14:26: 29
14: 26: 32

© 00 N o O b~ W NP

N R N T O I T o i S~ = S N
aa A~ W N B O © 00O N oo O &~ W NN+ o

Seelster Farms Inc., et al. vs Her Majesty The Queen In Right of Ontario, et al.
SEILING, RODNEY on December 18, 2017

1766

1767

1768

1769

1770

. Page 540
tal king about? That's what -- that's what created

SARP, is it not?

Q The sitehol der agreenent?

t hought the ORC wasn't a participant in the --

A | just said, we weren't a
partici pant.

Q Yeah.

A We weren't a signatory.

Q Yeah. Fair enough.

Sorry. I'mjust -- there's |ong pauses
sonetimes only because |'mreading through ny notes
to get to the next question.

A That's all right. No, no. | was
just -- | was just adding further to ny response to
you, because --

Q Yeah.

A -- as not being a signatory, we
had no ability to do anything on a policy basis
regardi ng the program

Q Yeah. No, | get it. Thank you.

After SARP was cancel l ed, you were
still in your office for a year-and-a-half or
sonething |ike that.

Was there a significant contraction in

how many people were working at the ORC during that
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time?

A We had some -- we had people |eave
on their own,

Q Yes.

A W had a bit of contraction, but
we were still racing -- racing was to continue in
its current formuntil Mrch 31

Q Ri ght.

A So there would not be... CQur
needs are directly related to the amount of
activity in the industry, so our staffing renained
fairly stable. It nmay be down a bit. As | said,
we had a couple of people, two or three, | don't
know how nmany, people |eave because of the
l'i kelihood in their view that they would have no
job come March 31, and we also -- of course within
we had a | ot of stress.

Q Sure.

A Because of people not know ng
whet her they would have a job or not, and | know
that our Executive Director had to have staff
meetings to try and keep norale up and continue to
ask for enployees to -- for their professionalism
in doing the job they' ve always done.

Q Fair enough. And you were stil
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14:28:00 1 t here between March and Cctober, | think, after the
14:28: 02 2 year was over, the year's notice period.

14:28: 06 3 Was there any contraction during that
14:28:09 4 period, because you were talking until sort of the
14:28:12 5 March deadline. The ORC had to be around the sane
14:28: 16 6 Size because it had the sane obligations. Was

14:28: 19 7 there a change from March to COctober?

14:28:22 8 A Vell, | left before March 31 cane
14:28: 24 9 around.

14.28: 24 10 | 1775 Q | think --

14:28: 30 11 A If |' munderstanding your

14:28: 31 12 question. | left in Qctober and racing was going
14:28: 33 13 on until March 31. So | was gone before SARP ended
14:28: 39 14 inits entirety.

14:28: 41 15 | 1776 Q Ckay. Do you recall when you |eft
14: 28: 43 16 the ORC, sir? That was the question actually that
14: 28: 46 17 my col |l eague had asked you when the phones

14: 28: 48 18 di sconnected. | don't think he got an answer.

14:28: 52 19 A | believe -- I'mgoing to guess it
14:28: 54 20 was in Cctober. | -- Septenber or COctober. | was
14:29:00 21 In Europe at the time when | got the word to

14:29: 06 22 vacat e.

14: 29: 06 23 | 1777 Q But | understood that that was in
14:29:08 24 2013, not 2012.

14:29:11 25 A You're asking ne where | was in
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20127

Q No, no. I'msaying | believe
that, when you left office, it was COctober of 2013.

A Ckay. |'m m sunder st andi ng,
because | thought you were -- you had al ready asked
me about the size of the ORC staffing.

Q Yes.

A And | told you that we lost a few
people and -- and through efficiencies. W were --
we were working and doing our best to bring
efficiency into place as per the governnent request
and al so to get ready for any downsi zi ng.

For exanple, we -- are you aware, for
exanple, the NHL, they have the -- what they cal
the war roomin Toronto that has -- they're
wat chi ng every gane, and if they need a check
repl ayed, it comes back to Toronto?

Q Sure, yeah

A We instituted the sane thing for
racing, and we had a war roomin the office which
was staffed all the tine by officials, and they
woul d be part of the judging crew. So we reduced
our staffing on site by -- depending on the size of
the track except for the top-rated one who still

continued with three officials. W downsized at
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t he ot her tracks.

Q Ckay. So thank you for that.

So sone of it was due to efficiencies
that you created, which the governnent is always
pronoting as beneficial, no doubt.

By the tinme that you | eave in Cctober
of 2013, | think you had said before that, sort of
inits regular form the ORC was about 100
enpl oyees full-tine and part-tine.

Can you tell me how many there were
when you left in October of 20137

A | couldn't tell you.

Q Ckay. I'mgoing to talk just for
a couple of mnutes about the docunents that you
provided to us. |It's Exhibit 34.

A Sur e.

Q You don't need to turn themup
but --

A | have copi es here.

Q Ch, fair enough

A Just a mnute. I'magoing to get
them kay, | have themin ny hands.

Q Fantastic. | know that you said
that you didn't draft all of the notes sort of

cont enporaneously with the tel ephone calls. [|'m
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wondering, how did -- |ike how nuch further inf§m545
the future were you drafting these notes?

A | said | couldn't tell you exactly
when. | used little bits and pieces of notes,
scribbles that | had. |'mone of the few around
that you would know that still had a hard copy
day-ti mer.

Q Fair enough. | like those things.

A And ny staff, especially ny
assi stant chided ne nunmerous tines until she'd have
to cone and ask nme to take a look at ny day-tiner
because her system had crashed.

Q Gotcha. So --

A So | would have -- | would have
notes that | would have -- if I was going to have a
di scussion with M. Stransky, | woul d have nade
sone notes that, uh, just talking points that |
wanted, so | didn't forget. And | woul d obviously
write down sonme things that he would have said, so
that would be the basis for a lot of them

Q Ckay. And so you woul d have
scribbled sonme things in your day-timer, and then
would it be fair --

A And | also had -- and | also had

sone notes that -- | just had a file that | kept on
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t he whol e thing.

1789 Q Ckay.

A And so | would use those.

1790 Q And then, would you be making --
the notes that we saw themin their form would you
have witten that out |like a day |later, a week
later? Do you have any sense?

A The first ones would be, |
couldn't tell you how nuch later. As | said, as |
testified, | started to... | made these things
when it becanme obvious to nme that there was a
chance there mght be a |awsuit devel op out of
this, and so | thought I'd better take some notes
because nenories have a way of -- and mne is no
better or no worse than anybody else's, | guess.
But -- and so, that's the basis for those notes.

| woul d suggest they're quite accurate

in content --
1791 Q Ckay. Al right. Thank you
A -- because of the notes | had
kept .
1792 Q Ckay. On page 10 of that package,
it was a Decenber --
A Just. ..
1793 Q Yeah. It was a note to
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M. Stransky, --

A Ckay, just a mnute.

Q - - Decenber 20t h.

A |"mjust going to try and find it
here.

Q Sure. So | guess | lied. [I'm

taking you to a docunent, but just --
A That's all right.
Now, what's the date of it?

Q Decenber 20th --
A |'ve got it.

Q Ckay.

A

It starts off, "Discussion
raci ng"?

Q Yes. So it says in there
sonewhere that you didn't want to know the exact
details?

A That was... He told ne that, as |
recall, that OLG s | and-based gam ng strategy woul d
be com ng out shortly, and | told himl| didn't want
-- | didn't want to know the details in case there
was a | eak.

Q So you didn't want to know because
you were concerned there would be a | eak, and they

woul d bl ame you? Is that --
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A That's right.

Q Ckay. And that was just about the
OLG gam ng strategy, is what you --

A Yes. And he also -- he said,
' Statenent based on nothing bad,' so | took that as
not hi ng bad for racing.

Q Ckay.

I n anot her one of your notes - and this
Is just a clarifying question again - | think it
was a neeting that you had with Jame Martin

It suggests that Thoroughbreds wll
still be able to race, but Standardbreds w |l be
more difficult.

This is after the cancellation,
obvi ousl y.

A Yeah, mm hmm

Q Wiy woul d there be a difference
bet ween the Thoroughbreds and the Standardbreds?

A The nunber of race days, the
wagering | evels; those types of things.

Q Ckay.

A So the inpact of SARP endi ng was
much nore severe for Standardbreds than for
Thor oughbr eds.

MS. MACHADO. Al right. If you just
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14: 36: 06 1 give me a couple of mnutes, I'mjust going to see
14: 36: 08 2 If that's it for...

14: 36: 10 3 THE W TNESS:  Sure.

14: 36: 23 4 ---(Di scussion off the record.)

14: 36: 23 5 MS. MACHADO. (kay. Those are all ny
14: 36: 24 6 questions, M. Seiling. Thank you for your tine
14: 36: 27 7 and your patience.

14: 36: 28 8 THE WTNESS: kay. Thank you.

14: 36: 28 9 FURTHER EXAM NATI ON BY MR, MATTHEWS:
14: 36: 34 10 | 1804 Q All right. So a few nore

14: 36: 35 11 questions fromne, M. Seiling, but it won't be

14: 36: 38 12 long, so | don't think we need to take another

14: 36: 40 13 br eak.

14: 36: 40 14 You recall that my friend,

14: 36: 43 15 M. Rosenberg, was asking you about sonme of the

14: 36: 44 16 different ways in which the inpact of the Slots at
14: 36: 48 17 Racetrack Program could be nmeasured, and he

14: 36: 57 18 suggested to you that one of the ways to neasure
14: 36: 57 19 the inpact of SARP woul d be wagering on Ontario

14: 36: 57 20 product .

14:37:03 21 Do you recall that?

14:37: 03 22 A | do.

14:37: 03 23 1805 Q And so, as | took those questions,
14: 37: 06 24 t he suggestion to you was that wagering had fallen
14:37:10 25 and that mght be indicative of the fact that the
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Slots at Racetrack Programwas having |l ess of an

| mpact on wageri ng.

Do you recall those questions, sir?

A | do.

Q Do you accept, M. Seiling, that
when sl ot machines were installed into racetracks,
the sl ot machines were conpeting with the
racetracks for the custoners who cane to the
racetracks to ganble? Do you accept that?

A | do.

Q And so, would you al so agree with
me, sir, that one reason wagering on Ontario racing
product could have declined was because custoners
who had a certain anount of noney to ganble went to
the racetrack and chose instead to put their noney
into a slot nachine instead of wagering on horses?
aB MR, ROSENBERG  (Objection. You've just
objected to ny questions that this gentleman is not
an industry expert and, therefore, can't comment on
these things, M. Matthews.

THE WTNESS: Well, quite the contrary,
M. Rosenberg. | do have know edge of this, and
you can go back and [ ook in other jurisdictions.

There is a direct correlation between

the intervention of gam ng, conpeting gam ng, and
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Its inmpact on wagering, and there's numerous

studies on it, and if you look in any jurisdiction,
it's clear, and added to that, when the conpeting
gam ng continues to expand, the negative inpacts
continue to rise, and it's for that reason that
whet her you go to Chio, New York, Pennsylvani a,
what ever state you want, those jurisdictions have
seen fit to put noney into horse racing to
conpensate for the negative inpacts of, in each
case, governnent-fostered gam ng.

BY MR MATTHEWS:

Q You were asked a number of
questions about advertisenents, including
advertisenents through the Ontario Sires Stakes
program to breed, buy and race Ontario.

Do you recall that?

A | do.

Q And you were al so asked sone
questions just confirmng that the statenents
com ng out of the ORC, including advertisenents,
were true at the tine they were made.

Do you recall those questions?

A | do.

Q And as | understood it, you

answered that yes, to the best of your know edge,
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those statenments were true at the tine they were

made; correct?

A | do, except with the one caveat.
| was shown a docunent that seenmed to indicate
there was an ad that went out after the
announcenent of SARP ending. | certainly had never
seen it before and certainly | can state
unequi vocal ly that the board of the Racing
Conm ssi on woul d never have okayed that had it
known -- in fact, if that's true -- again, | have
never seen it "til the other day and -- but we
woul d never have agreed to have anything go out as
| expl ai ned, because until there was sone
definitive answers as to whether there would be
racing post-March 31, it would be inpossible to be
having ads out for the com ng season.

Q And when you were putting out
these statenments, you understood you were doing so
as an agent of the governnment; correct?

A Correct.

Q And so, when you say that the
statements were true at the tine they were made,
you' re saying that because as far as you
under st ood, you were saying things that you

understood to be accurate based on what you
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under stood the position of the governnent of the

day to be, right?

A Correct.

Q I n other words, you wouldn't say
anything that was contradictory to or at odds wth
what you understood the governnent's view of horse
racing to be; correct?

A Correct, and we never had
information flow ng back fromthe governnent saying
what we were doing was incorrect.

Q But you renenber | put a docunent
to you, it was an e-nail, in your exam nation when
you were here the other day, frompeople at the
Mnistry of Finance where they were saying in
e-mails that they weren't being honest with the
ORC. Do you renenber that?
aB MR. ROSENBERG  (bjection. That was
fromthe post-SARP cancel | ation peri od,

M. Mtthews.

BY MR MATTHEWS:

Q Ckay. So ny point only,

M. Seiling, is that you can only go on the
information that you' re getting comng fromthe
government; correct?

A. Correct.
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Q So if they're not telling you

sonething, you can't -- you can't reflect what the
Ontario governnent's not telling you in

comuni cations that are going out to the industry,
right?

A Correct.

Q You were asked just a noment ago
by Ms. Machado about the handwitten notes. Can
you just confirm sir, that those handwitten notes
are accurate to the best of your recollection when

you made thenf

A They are.
Q Al right.
A Correct.

Q You were taken to some documents
by M. Rosenberg about the Ontario Racing Program
and there was sone suggestion in those docunents
that the Ontario Racing Program publications was
telling the industry that they had to do sonething
differently.

Do you recall those docunents?

A Yes, | do.

Q And | just want to focus your
attention on breeders specifically, and what, if

anything, differently they had to do.
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Because woul d you agree, sir, that

whil e you were the ORC Chair, the consistent
message that the ORC was sending to the breeders
was to make investnents in their farns and horses
to benefit the agricultural econony and inprove the
quality of horses?

A Yes. The Ontario Racing Program
only dealt with breeders to the extension that the
nunber of race dates would have some correlation to
horse supply.

The changes to the Ontari o Racing
Program were not made because of issues within the
breedi ng industry.

Q But the changes to the race dates
wer e intended, anong other things, to ensure
stability and confidence so that breeders could
continue to nake investnents in the horse and their
farms; correct?

A That's correct. As | said during
t he questioning, underlying the whole changes for
the Ontario Racing Programwas our nmandate to
support |ive racing.

Q You were asked sone questions
about noney fromthe Slots at Racetrack Program

making their way to breeders, and | believe
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M. Rosenberg took you to a document authored by

Anna Meyers, and you nade the comment that the
trickle-down format wasn't working for the
breeders. Do you recall that?

A | do.

Q And just so | nmake sure
under stand your evidence, sir, and in reference to
sort of the three-legged stool that we have been
tal king about, is it your evidence that when you
say the trickle-down format wasn't working well for
the breeders, you nean that, relative to the other
two legs on the three-legged stool, the breeders
felt that they weren't benefiting to the sanme
degree fromthe Slots at Racetracks Progranf

A Correct.

Q But you're not suggesting, sir
that breeders were telling you, when you were ORC
Chair, that they weren't benefiting at all fromthe
Slots at Racetrack Program are you?

A Correct. No, they never said they
weren't benefiting. They just -- ny understanding
Is that they weren't benefiting to the degree -- to
the degree they thought they would through trickle
down.

Q Ms. Machado in her questions a
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little while ago asked you to venture an opinion on

whet her or not the decision to cancel the Slots at
Racetrack Programwas a governnent policy decision

Do you recall that?

A | do.

Q Do you have any information, sir,
on who within the government actually made the
decision to termnate the revenue sharing from
Slots at Racetrack Progran?

A | don't know.

Q Do you have any direct know edge
on how that decision was nade or when it was made?

A | don't know. They never
consulted with us.

Q And when you say that, that it was
a government policy decision, sir, are you just
referring to the fact that the decision was
comruni cated by the governnent of Ontario as being
a direction that the governnent of Ontario was
going togoinas it relates to Slots at Racetrack
Pr ogr anf

A Wll, I'"'monly -- ny answer saying
that government policy, it's the government through
M. Stransky, who worked for Mnister Duncan, told

me what was happening. So | woul d have thought
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that, given that the OLGis an agency of the

government, that at some point they would have had
sone input in the decision-mking process as to end
the program

Q Al'l right, and in one of your
answers to Ms. Machado's question, you made
reference to being requested to take the foal off
the cover of one of the ORC annual reports.

Do you recall that?

A | do.

Q VWhat are you tal king about there?
I's this an annual report that was supposed to cone
out after the announcenent regarding the
cancel | ati on of revenue sharing?

A If | recall the timng, | believe
that woul d be correct. They had been sitting --
and | can't tell you why we had been -- staff had
been -- and | think even | had inquired a couple of
times, because staff couldn't get anywhere, as to
why the holdup in not allow ng the annual report to
go. It was so late, it was alnost going to be
redundant, and it's ny information that staff was
directed to take the foal off the cover of the
report.

Q D d you ever hear fromyour staff
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why, why they were -- why they were tol d?
A No. | don't think they knew
either, but | don't know that. | was never told.
1832 Q Do you have a belief?
A No, I -- | guess one could presume

that since the program-- SARP program was endi ng,
they didn't want to see young horses on there, but
| don't know that.

1833 Q Ckay.

A | m surm sing.

MR. MATTHEWS: Those are ny foll ow up
questions, sir. Thank you for your patience with
me and for all of us, and we really appreciate you
making the effort to make yourself avail able.

THE WTNESS: Thank you. Merry
Christmas to all of you. Thank you very much.

MR MATTHEWS: Thank you, M. Seiling.
W' re going to di sconnect you now.

THE W TNESS: Okay. Good- bye.

MR. MATTHEWS: Ckay, bye.

---[ Ending tine: 2:48 p.m |
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REPORTER S CERTI FI CATE

|, BONNIE LYNN VAN DER MEER, C. S. R,
Chartered Shorthand Reporter, hereby certify;

That the foregoing proceedi ngs were
taken before ne at the tine and place therein set
forth, at which tine the witness continued to be
under oat h;

That the testinony of the wi tness and
all objections nade at the tinme of exam nation were
recorded stenographically by nme and were thereafter
transcri bed;

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 1st day of February, 2018.

BONNI E LYNN VAN DER MEER, CSR
NEESON COURT REPORTI NG | NC,
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